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THIED PEKIOD. 

THE PERIOD OF THE GBOWTH OF 
THE ESTATES OF THE BEALM. 

{Continued.) 
CHAPTER XXV. 

^1^ Sblbate of tj^e (Summons (n \^t |ParI(amntt— <!^tigin 

of tj)t %ofDn l^oust* 

In addition to the deliberative, judicial, and taxing assemblies 
of the prelates and barons, Edward I. repeatedly summoned 
deputies of the communitates, without formally binding himself 
to the irregular procedure of 49 Henry III. The warlike 
King, in want of money, found in the wars which he under- 
took to increase his island-realm, the most valid reason for 
summoning his faithful communitatea to "meet common 
dangers with common resources," and to take counsel with 
the King as to the means of carrying on war, and raising 
funds. This proceeding is first clearly shown in 10 Edward 
I. (24th November, 1282), when, after the conquest of Wales, 
four knights from each shire, and two deputies from different 
towns were summoned " to hear and to do such things as should 
be laid before them on the part of the King." Once again, in 

VOL. n. B 
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11 Edward I. (on the 30th September, 1283) there were sum- 
moned to the parliament at Shrewsbury (in addition to one 
hundred and ten earls and barons), two knights from each 
shire, and two burgesses from each of twenty-one towns, to 
deliberate on the affairs of conquered Wales. In 18 Edward I. 
(1290), the sheriffs were directed to send two or three knights 
from each shire ^* ad consvlendum et consentiendum his quaB 
camites barones et proceres turn dvxerint concordanda,*' but no 
deputies of the towns. The object was the framing of impor- 
tant statutes, particularly the statute Quia Emptares as to the 
alienability of the fiefs. In 23 Edward I. (30th September, 
1295), in the stress of war, two knights from each shire, and 
two burgesses from each town were commissioned ** ad facien- 
dum, quod tunc de communi consilio ordinabitur; ** upon which 
a considerable grant of aids was made. After this great 
parliament at Westminster, at which two hundred deputies 
from the towns appeared, the summons of counties and 
boroughs was repeated under the same reign several times in 
the following years.* 



* This epoch of Edward has been 
treated of in detail in the Peers' Re- 
port (i. 171-254). As early as 1 Ed- 
ward I. we find four knights from each 
shire, and four deputies of the towns 
summoned, but only as deputations for 
taking the oath of allegiance. In 3 
Edward I. the statute of Westminster 
1 mentions the carls, barons, and the 
** communitas" but only in the sense of 
the aggregate Crown vassallage. The 
grants of subsidies are made by the 
prelates and barons alone in the name 
of the "aZt* de regno" In 11 Edward 
I. we find the fi.r8t formal deputation 
of four knights of the shire, and two 
men of the towns, who shall appear 
** endowed with full powers from their 
communita$" to hear and to do as shall 
be referred to them on the part of the 
King; thirty-two counties shall send 
their men to Northampton, five shall 
send their deputies to York. This is a 
primitive, as yet irregular formation 
(Peers' Report, i. 187, 188). To the 
later parliament at Shrewsbury (11 
Edw. IIL), for the deliberations respect- 



ing the incorporation of Wales, two 
knights were summoned from each 
county, and deputies for London and 
twenty other cities. The statute of 
Acton Burnell de mercatortbus was, 
however, passed by the " King and his 
counsel;" the cnUaboration of the 
commoners is not discernible in it 
(Rei>ort, i. 189-191). In 12 Edward 
III. the statutes of Wales and Rut- 
land appear to have been issued under 
the solo authority of the King (Report, 
i. 191, 192). In 13 Edward I. the 
statute de donis conditionalihuSj the 
statute of Westminster 2, and the con- 
firmation of Magna Charta were again 
proclaimed without the assistance of 
the cammurue, ^^hahito super hoc cum 
8U0 concilia tractatu" (Reporty i. 194). 
In 16 Edward I. the Chancellor of the 
Exchequer (after the barons have re- 
fused a subsidy) imposes a iaUagium 
upon the towns and demesnes. In 18 
Edward 1. the sherifl's were ordered 
to send two or three knights de dis- 
cretioribus with full powers for them- 
selves and the communitcu comitcUtu 
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No constitutional record had as yet acknowledged the ne- 
cessity for such a summons ; but what once took place under 
Henry in., in a time of tumult and on compulsion, was 
repeated by a wise monarch in recognition of a political 
necessity. He wished to ask and hear the commons, and 
have their consent to certain things, so that they might 
contribute money with the more readiness. Accordingly two 
kinds of convocations occur — 

1. A general mmrtums for the purpose of strengthening the 
laws, and redressing national grievances, such as had been 
already attempted at the time of the barons' war, but had not 
been established. 

2. A special summons for a grant of tax, or deliberation of 
certain political acts, which had several times taken place in 
the former reign. 

The summonses were for a long while very discretionary, 
and the number of the towns varied greatly. The writs of 
summons are directed to the sheriffs, sometimes immediately 
to the town magistrates; the deputies receive special in- 
structions, and on account of money transactions there appear 
as a rule two from each communitas, in order to exercise 
mutual control over each other. The King was accustomed 
to receive their petitions at the commencement of the pro- 
ceedings ; and at the close to dismiss them with his thanks, 

** ad consuUndum et consentiendum his two burgesses from each one of one 

31UB comite$ et barones et nroeeres turn hundred and fifteen cities and boroughs 

uxerint concordanda ; " nve counties '* ad faciendum quod tunc de oommuni 

send three knights, aU the rest two connlio ordinabitur." The object la 

knights; towns are not summoned. the obtaining of an important subsidy 

The object was probably to gain the (Eeport, i. 217, 218). In 24 Edward I. 

consent of the vassals of the Grown a new grant of subsidy for the counties 

to the statute Quia Emptores as to the and towns is made. In 25 Edward I. 

alienability of the fiefs (Report, i. 197- the statute de taUagio was passed, 

2(H). In 22 Edward I. two knights which will be discussed below. In 27 

de diMcretioribus 'were summoned with Edward I. the statutes de^nt&tM^vafis 

full powers '* ad constdendum et con- and de faUa moneta were again pro- 

sentiendum ; " by a second writ the claimed without the nssistance of the 

sheriffs were subseouently ordered to communas. In 28 Edward I. occurs 

send two additional knights (Report, the summons of three deputies from 

i. 211). In 23 Edward I., in the time the shires to a concilium without the 

of war and pecuniary embarrassment, summons of the cities ; in 84 Edward 

the first regular summons takes place I. a general grant of subsidies in a 

(the original writs of which still exist), concilium otherwise irregularly con- 

of two mUites from each county, and yoked. 



Constitutional History of England. 



and with the request that they would be prepared for any 
new call. It was not until the last year of Edward I.'s reign 
that they were mentioned in the preamble to a statute. But 
from that time forth their importance, like that of the heredi- 
tary peerage, slowly advances, corresponding to the increasing 
importance of the local unions for State-service and State- 
taxation. Because these State rights are connected with 
corresponding State duties, the Lower House attains a share 
in the Government, not (like the peerage) by participating 
in the royal judicial power, but in another direction, viz. : 
Firstly, in the granting of taxes; secondly, in the central 
government, by means of petitions and motions ; and thirdly, 
in legislation. 

I. ^Ibe taxation of tjbe countfes an)r totons was at first the 

unmistakable object of the Lower Houses being convened. 
Under Edward I. it was no longer doubtful what was meant 
by "faciendum.** 

For two generations it had been an established fact that 
the ordinary revenue of the King was insufficient to cover the 
needs of the country, and that it required to be periodically 
supplemented by taxes (extraordinary revenue). For more 
than two generations it had been an established fact that 
these subsidies neither could nor ought to be provided by the 
auxUia and scutagia of the Crown vassals alone, but that, in 
due proportion, the auxilia (tallagia) of the towns, freeholders, 
and farmers of the demesnes should also contribute a hide- 
tax {carucagium — the carucata equals a hundred acres), and 
that personal property should be liable to the extent of a 
fraction of the total income (one-tenth, one-fifteenth, etc.). 

Since Henry HI. began to reign it had been established by 
numerous grants and refusals, that such universal impositions 
of taxes should be negotiated in a concilium of the Crown 
vassals. 

The time had now arrived in which these various groups of 
taxes necessarily developed into a general land-tax and income- 
tax, upon the following principles : — 

1. The way was prepared for the blending of all the indivi- 
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daal taies that were raised from landed property, into a 
general land-tax, by the exaction of a contribution from hides 
on the occasion of the Saladin tithes, on the ransom of 
Bichard I., and in the caracagiumoi 1194; and then again 
several times under Henry HI. (for example, in 1220). But 
it was no easy task to make this method of taxation acceptable 
to the Crown vassals. ^ 

The scutagia were only intended to serve as the substitution 
money of a knight's service for campaigns which were really 
intended; but experience had long since taught that the royal 
council, in case of need, could feign a campaign ad hoc. 

The aiLxilia of the feudal vassals were only due in certain 
cases where the honour and the necessity of the feudal lord 
were involved; but it was still possible to appeal successfully 
to the patriotism of the highest council of the Crown, showing 
that a case of need in the person of the sovereign ought not 
to be waited for, but that a clear need of the national govern- 
ment was just as important as the cases of honour and 
necessity in his person ; regard, however, being had to the 
fact that the vassals had already been severely burdened in 
their heavy relevia and other feudal dues. 

The military fiefs were, according to the feudal register, 
assessed at like amounts for the aids as for the scutages ; 
whilst the carucagia of the common possessions were at first 
taxed according to the hides, but afterwards according to the 
actual produce, by the assessment commissions of the county. 
It was now certainly in harmony with the usage of the landed 
interest to leave the rate of the land-tax, when once fixed, as 
far as possible unchanged, and in the same manner it was 
incompatible with the honour of the great vassals to allow 
themselves to be assessed by committees of the townships. 
But on the whole, the rating according to the actual yield of 
the hides was more favourable for the knights' fees, and 
the new assessment became still more acceptable when, having 
regard to their other feudal dues, the knights' estates were 
assessed at a somewhat lower rate, and their honour was 
guarded by the fact that special commissions were appointed 
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with the co-operation of the Crown vassals for the assessment 
of this tenure. 

It will be shown below that the above views led to the 
formation of the general land-tax, raised according to a 
miiform rate from the whole county. 

2. A supplementary tax raised from personal property had 
originated long before in the ro^l claim to the taUa^ia of the 
farmers of demesnes and towns. It was manifestly in the 
interest of the taxpayers that the amounts should be uni- 
formly fixed by proceedings in Parliament. Quittances of fee- 
farm and purchased guarantees were in themselves checks 
upon the unbounded arbitrariness of the Exchequer. In 
another direction the civic revenue had increased to such an 
extent, by trade and industry, that it had become a consider- 
able source of taxation side by side with landed estates. 
Undeveloped as were the economic notions of the Middle Ages, 
it was perceived even in those days that in addition to indirect 
taxation, a direct taxation — that is, a taxing of the total 
income of individuals — was reasonably justified. On the 
raising of the Saladin tithes, and at the ransom of Eichard I., 
this kind of assessment had come into use ; John had extended 
it in his arbitrary manner to the whole population ; under 
Henry III, it had been repeatedly applied, though with the 
exception of the clergy, and probably with a special rating 
for the Crown vassals. Making such allowances principally 
in the case of an assessment at a lower rate, regard being 
had to the other burdens imposed upon the tenentes in capitey 
the income-tax was suited to be raised as a usual accompani- 
ment and supplement of a general land-tax, which it had 
actually become. 

3. The extension of the land and income-tax to the clergy 
had been so far accomplished in the preceding period that 
the prelates, after some opposition, peaceably paid the aids 
and scutages imposed upon their great landed possessions, so 
far as they were held by barony, and in such cases made 
their grants in common with the temporal vassals of the 
Crown. On the other hand, they resisted the taxing of their 
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other revenue arising from land held by ordinary tenure, 
tithes, offerings, and surplice fees, etc., although these had 
.contributed to the Saladin tithes, and apparently also to the 
ransom of Bichard I. But meanwhile the papal rule had 
accustomed the English clergy to a heavy taxation of their 
whole income, and had assessed the rich English ecclesiastics 
on a most profitable scale. The taxation of the smaller 
livings, which under other circumstances would have been 
difficult to justify, could in England be justified by the dis- 
proportionate amount of their income. And now that a 
general income-tax for the lay population had become the 
rule, a time came in which, influenced by a higher patriotic 
feeling, the English clergy, if they were to pay income-tax, 
would rather pay it to the King than to the Boman bishop. 
As a matter of fact it was soon seen that they made no serious 
resistance, on being forced .to make payment to the King, so 
long as the point of honour remained intact, so that the clergy 
granted their income-tax through special commissioners, under 
special arrangements, and, as far as possible, according to 
a fixed rate. 

4. The exaction of the tolls and duties on consumable goods 
was certainly in some measure limited by the usage of the 
former period, but was subject to the police control of the King, 
and to his right as the arbiter of commerce to regulate the 
ports and markets, which right frequently led to attachments 
of property and to special transactions with foreign and 
native merchants ; whilst (as people by degrees became con- 
vinced) the payments wrung from the dealers fell finally as 
imposts upon the consumers. It became more and more 
manifest that the exaction of indirect imposts could not well 
be separated from the grant of direct taxes. 

Such was the state of the taxation of the country, which 
under Edward I. led to a stormy crisis, not unlike the course 
of events accompanying the origin of Magna Charta ; yet with 
this material difference, that on this occasion of general re- 
sistance offered to a great monarch by his country, each side 
acted loyally and with confidence in the loyalty of the other. 
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Edward, suflfering under the evil effects of the harons* war 
and the had economy of his father, hegan his reign with 
financial emharrassments, which, owing to his numerous 
wars, became much aggravated. The brilliant successes of 
his rule, however, placed him in the position of being able to 
appeal successfully to the patriotic feelings of his prelates, 
barons, and communse, who, as a rule, willingly responded to 
the greatest calls made upon them. In the year 1294, how- 
ever, being compelled to extreme exertions by the military 
events upon the Continent and his obligations towards his 
allies, he resorted to violent measures, demanding not less 
than the half of the clerical revenues, after he had already 
attached the treasure of the Church and the wool of the 
merchants ; yet after long negotiations he contented himself 
in the following year with one-tenth from the clergy,- one- 
eleventh from the barons and knights, and one-seventh from 
the towns. In the ensuing year, whilst the needs of war 
became intensified. Pope Boniface VIII., in the bull " Clericis 
laicos '* of 24th February, 1296, intervened with an absolute 
prohibition to the clergy to pay any tax whatever out of the 
revenues of the Church ; whereupon Edward answered by 
confiscating the estates appertaining to the archbishop^s see, 
and declaring the whole of the clergy " outside the pale of 
his protection " (that is, in outlawry). In this critical situa- 
tion the great constable and the marshal, in harmony with 
the feelings of the Crown vassals, refused to do their services 
for the expedition to Gascony, withdrew after a violent alter- 
cation, and prepared for armed resistance. Edward, thus 
hard pressed, again resorted to a distraint upon all the wool 
of the merchants, to the imposition of heavy payments in 
kind upon the counties, and then to a levy of all those 
capable of bearing arms, including both feudal vassals, and 
all tenants of £20 value. Thus at length the whole of the 
people, with the city of London at their head, were driven to 
resistance, with the clergy in outlawry, and the barons in 
arms; and again did the two great oflBcers of the feudal 
army refuse to do their feudal duty, and left the army. Yet 
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the King succeeded, by irregular negotiations, in obtaining 
one-eighth £rom the barons and knights, one-fifth from the 
towns, and a proportionate amount from the clergy, with 
whom conciliatory negotiations were carried on. In this 
state of affairs, on the 22nd August, 1297, the King was 
obliged to join his army on the Continent, leaving behind 
him his son and a council of regency, which latter forthwith 
found itself compelled to enter into negotiations with the dis- 
contented earls and a strong armed force. Their demand 
aimed at the renewal and completion of Magna Gharta by a 
clause concerning the general right of the estates to consent to 
all grants of taxes. The Prince Eegent, with the concurrence 
of his council, accepted the proposal, and signed it on the 12th 
October, 1295. In consideration of the internal and external 
position of the country, Edward I. ratified these proceedings 
on the 5th November, 1295, in a charter dated from Ghent 
(Foedera, i. 880), with the magnanimous resolution to keep 
his royal word, to which, as a fact, he did remain true. 
This Confirmatio Chartarum, in a French and in a Latin text, 
contains a fundamental law which may be compared with 
that of Magna Charta, to the undying glory of the monarchy, 
in contrast to the events of 1215. The French text (Statutes 
of the Kealm, i. 124, 125), which was incorporated into the 
collection of statutes, is the authentic text; the less perfect 
Latin text, however, as statutum de tallagio nan concedendo, 
has been repeatedly acknowledged, in the judgments of the 
courts, to be a fundamental law of the realm. (2) 



(2) The events leading to the origin 
of the statute 25 Edwani I. stat. 1, c. 
5, 6 (1297), are referred to in detail, 
with tlie addition of the French and 
Latin text in Stubbs (Select Charters, 
pp. 487. 498); the French text with 
an English translation is in the Sta- 
tutes of the Realm (pp. 124, 125). 
The Latin text with the heading, 
** ArtieuU inserti in Magna Charta " is 
given by Walter de Hemiiigburgh (ii. 
153, 154), with considerable omissions 
in comparison with the French text. 
The Latin text is apparently the in- 
complete draft laid before the regent 



for his ratification, and not confirmed 
by any official document, but which 
was recognized in the preamble of the 
Petition of Right under Charles I. in 
the following form as a statute recog- 
nized by legal decisions : — 

** Nullum tallagium vel auxilium per 
not vel hssredes nostros de cxtero in 
regno nostro imponatur seu levetur sine 
voluntate et awentu communi archiepis' 
coporum, episcoporum et aliorum pra^ 
lat(/rum, comitum, haronum^ mititum, 
burgensium et aliorum liberorum homi- 
nUm in regno nostro" 

On the demand of the barons this 
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The right of the estates of the realm, at this time con- 
sisting of the prelates, barons, and communitates together, to 
grant taxes, had now become so unconditionally acknowledged 
that an increase of the tolls and indirect taxes, without the 
express consent of Parliament, was unequivocally excluded by 
the framing of the Act in its authentic French text — 

" E ausi avoms grante as evesques et as contes et barons et a 
tote la communaute de la terre, que mes pur nul bvsoigne tun 
manere des aides, mises, ne prises, de notre roiaume ne pren- 
drains, fors que par commun assent de tut le roiaume, sauf les 
aunciennes aides et prises dues et cvstumeesJ*' 

The right to grant taxes, which had been continuously con- 
tended for since Magna Charta (1215), had at length, after the 
course of a century, been won, and won, moreover, upon the 
broad basis of the right of those classes who actually paid 
the State taxes. 

The individual tax-paying groups still for a long while made 
their grants separately. But from the time of Edward II. 
the tendency to make the direct taxes correspond in respect 
of both time and amount became evident. The common 
interest required a uniform scale. If this was to be attained 
it was necessary to meet together for deliberation ; the King 
for his demesnes, the barons for their baronies and mediate 
towns, the clergy for their estates, the knights for themselves 
and their tenants, the towns for their commimitas. With a 
judicious perception of their common interest they now gradu- 
ally join together ; at first the knights and the towns, next 
the commons and the lords, then all the component elements 
of Parliament ; so that the granting of taxes passes into a 
form similar to that of the legislation. In 2 Eichard II. this 
relation had become so far consolidated that a Magnum Con- 
cilium of the prelates and barons declares itself incompetent 
to grant taxes without commoners. In straits for money the 
later kings certainly endeavour from time to time to evade 

transaction was, with repeated con- the year 1301 is counted as the thirty- 
firmations (1299, 1300, 1301), united second confirmation, 
with Magna Charta, of which that of 
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this acknowledged principle, by having recourse to an older 
special title, sometimes in their character of owners of 
demesnes, sometimes as feudal suzerains, and sometimes 
as wardens of ports. But as lords, knights, and towns hold 
together in defence of their common interests, the attempts all 
fail, and at the close of the period the guarantee is repeated 
by Richard III. 

To understand the spirit of these grants of taxes the word 
of Edward I. is of importance which declared that the taxes 
proposed to be granted were *^for the common profit of the 
realm : " that is, he had renounced a portion of his personal 
rule in exchange for a national taxation, which caused a 
number of objections to fall to the ground; but in the stead 
of these there arose the claim of the estates to inquire into 
the purpose and the means. The principle that all measures 
for imposing taxes with regard to the extraordinary revenue 
of the King are in the nature of a compact, has never been 
given up. The money bills have never been brought into 
the normal form of the statutes ; they never received any 
formal assent of the King, to whom they were moreover 
addressed in a formal document, which was subsequently 
entered upon the Parliamentary records. The last instance 
of a grant in separate resolutions was in 18 Edward III. In 
the later protocols both houses were mentioned together, 
frequently with the remark that a common deliberation had 
preceded. The old names for the various taxes, auxilia, 
scutagia, hydagia, tallagia, were for some time . mentioned side 
by side ; the interests of the tax-paying estates came into 
manifold collisions ; and numerous experiments in taxation 
were tried.** The landed interest especially from time to 
time endeavoured to alleviate its heavy burdens of taxation 
by payments in kind, by poll taxes, taxation according to 
parishes, and by a progressive income-tax. All these varia- 
tions, however, are but ephemeral attempts when compared 

♦♦ The long Berics of these variable enumerated in the excursus at the end 
experiments in taxation, down to the of this chapter. 
close of the Middle Ages, will be found 
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with the established system of English taxation, which 
blends together at last (1) all land-rates into a general land- 
tax; (2) all personal rates into a uniform income-tax; and 
(8) all tolls and indirect taxes into a general tariff; so that 
the last-named become an appropriate permanent revenue of 
the Grown, which in later times is guaranteed to the King as 
a grant for life. 

The right of the estates to grant taxes, thus attained, is, 
indeed, a normal legal creation. The separate rights of the 
various classes of society amalgamate and become merged in 
a common and joint consent. Whilst the tax-paying groups 
in Germany, separated as they are into curiw, only hold 
together in case of necessity, but then fall asunder, the 
peculiarity of England lies in the serious and permanent 
amalgamation of the estates. As lords, knights, and towns 
acknowledge an essentially similar liability to 'pay taxes, 
seeing that they have under a uniform pressure learned the 
necessity of holding together, there remains to them also the 
consciousness of their common interest. The great landed 
proprietors enjoy no exemption from taxation, no judicial 
authority, no right to represent the taxation of their tenants ; 
therefore it is that England presents to us a phenomenon 
which was impossible in Germany in the Middle Ages, 
namely, that of a union of the estates of the realm and the 
provinces (lords, prelates of the realm, knights, and towns), 
into a single parliamentary body. 

II. The participation of the commoners in the current 
business of the realm developed itself in the form of petitions, 

common grtebancts, motfons, and fmpeacjbments. 

The discussion of the grievances belonged hitherto, by 
virtue of their judicial and administrative nature, to the royal 
council and the great council. They were received by the 
receivers, reported by the triers and auditors, and referred to 
the competent department. The mode in which the petitions 
were sorted, distinguishing those to the ** Chancellor,'* to 
the ** Exchequer," and to the '* Justices," corresponds to the 
division of the departments of State. At least nine-tenths 
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of the petitions have reference to the administration of law. 
The commoners for a long time still acknowledged, both in 
form and fact, that they represented the interests of the tax- 
paying classes and the country, whilst the office of guarding 
the legal and administrative organization of the country 
belonged in the first place to the prelates and magnates. (2") 

The first appearance of the commoners is accordingly, as 
recorded in the official language of the time, very modest ; 
** vos humbles f pauvres communes prient et supplient pour Dieu 
et en oeuvre de chariti,'' is a usual formula. The King in 
council is the active government, as regards the petitions ; to 
him belongs the judicial power, the granting of new legal 
remedies, the decision of the cases, or their reference to this 
court or that. In its dealings with the royal government, 
even the assembly of the prelates and barons in this depart- 
ment appears only as an extended council. The final publica- 
tion of the resolutions was the province of the council ; the 
memoranda of the proceedings were, like other records of 
the central government, kept by the clerks of the Chancellor. 

But the whole of the Middle Ages is a practical refutation 
of the theory of an executive power in abstracto. The motions 
of the commoners and the petitions which they recommended, 
gain with each ensuing generation a stronger stress, which 
metamorphosed their right of praying into a virtual right of 
co-resolution. In the background of this increasing power 



(2*) The basis of a long chain of 
petitions is formed by Magna Charta 
and its executory statutes, which like 
a written constitutional document, bo- 
come the basis of definite demands 
upon the administration of the realm. 
The monarchy acknowledges the obli- 
gation of carrying out Magna Charta, 
which had been so frequently repeated, 
and that not in the way of royal favour, 
but ex debito jusiitias. Of course doubts 
as to the interpretation of those clauses, 
with which the council defended with 
great consistency the necessary rights 
of the State against extravagant claims, 
continually arose. The number of peti- 
tions gradually increased in a consider- 
able degree. In 1 Bichard II., for 



instance, sixty-nine petitions were pre- 
sented by the communHates, fourteen 
by the clergy, nine by the city of 
London, etc. A petition granted formed 
a precedent, strengthening each sub- 
sequent one. In the most important 
cases redress is made by a new statute, 
which by its exact phraseology was 
intended to render the recurrence of 
the same abuse impossible. A good 
instance occurred in 20 Edward III., 
when the complaint touching the com- 
missions of array issuing from the 
Chancery, and tliat the King employed 
the county militia in foreign wars 
without the consent of Parliament, 
was followed by the stat. 25 Edward 
III. stat. 5, c. 8. 
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there lay the importance of the county and borough propi 
and the power of taxing it, the granting of taxea, the pi 
petual combination of "complaints and contributions," — s 
situation in which it did not very often fail "that a bill was 
passed in such suitable company." (2'') 

The Commons first of all demand to be informed of tl 
petitions that flowed in from the most varions bo 
early as 3 Edward II. we meet with "receivers of petitions 
also in the Commons, After the manner of the Magnt 
Concilium, in 12 Edward III., there was also conceded them 
share in the appointment of the reporters, although they ha' 
no right of decision and no participation in the resolutioJ 
of the great council. Their altered position became all 
gradually apparent in the phraseology of the time. The 
" hvmhles pauvrts communes " are called under Richard II. 
"the right wise, right honourable, worthy and discreet Com- 
mons." The petitioners outside the House now also addres 
their requests to the right honourable House of Commoi 
itself. The custom of presenting private petitions immediately 



m- 

>n^H 



(2'') The Botual compellinK power, 
wbich gives effect U> toe motione, ia 
the riglil to grant tnxeR. Bo eooo as 
tlie ComtiionB feel tlieir m-ordinntioa 
in the granting of thetnxce. the)' follow 
the example of the baiona in attaching 
conditiODH to the aul^iilieB. Aa earlj 
m 2 Edward 11., a twontf-Sftb waa 
granted under the condition that the 
King shontd redroaa eight grievaQceB 
whicb were laid before hiai, whinh he 

Cmiaed to do. Id 18 Edwaid 111. we 
1 Bimilar conditiouB made, wbioh 
were frequently repeated in the poureo 
of this long reign. In 22 Edward III. 
three-fifleenths were granted ondet 
thi; condition thai for the future no 
taUagivm, or eompulBory loan, or any 
other impost should he leried by the 
King's council without the grant and 
consent of the CommonB in rnrliament 
aaaeinblnl, end that tbii should be 
gunrunleed by slatute. Stltl bolder 
towards a regency, in 2 Richard II., 
they grant BuppUea under the condition 
that the King be plcBBod to declare in 
what way the great suma wbiob had 
been granted for Ihe war bad boon 



expended. The answer ran, that there 
had never as yet been any acoooot 
rendered of aubBidiea, but that the 
demand ahonld bo acceded to, vithont 
establishing ouy precedent for the 
future (Parry, 110}. Bhoitly afta- 
wards, the Lower Houaa reoeiTSd 
notice that the offloora of the Buhe- 
qner were ready to present their ac- 
counts. At the request of the Commons 
nine eon mission ers were appointed to 
examine into the condition of the 
revenue, and the disposal of the pel- 
Bonal property of the deceased Eiag. J 
In 3 Ilichard II. tbey grant a sabsl^fl 
with the request to tlie King, that h 
may be pleased not to convene anatbs, 
ParliamODt to tax his poor ComipoiH— 
unlit one year after data ('' ParLS 
History," i 35T). With regard to tbd 

Ereseulation of acconnts, Henry IV^V 
ad, in 1406, again relumed the proaoaM 
answer: "Kbga do not present m^-^ 
oounla." But in the very nett jeM T 
a presenlation of accounts is made to .1 
the l^wer House, and the victury thn* J 
won was never again formally oallsd J 
in qdeatiou. 
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to the Lower House, with the desire that the House be pleased 
to exert its influence with the King, occurs for the first time 
under Henry IV. Such petitions are now directed some- 
times to the King, sometimes to the King in council, some- 
times to the King, Lords, and Commons, sometimes to the 
Lords and Commons, and sometimes to the Conmions alone, 
with the request to use their good offices with the King and 
the council. The answer to the complaints was generally 
made known at the close of the proceedings, that is, after 
the votes of money supplies. The attempts to reverse this 
were at first frustrated, but finally allowed to prevail in cases 
of pecuniary distress. The right of being informed as to 
the employment of the moneys previously voted appeared at 
an early period almost inseparable from votes of money. A 
claim of this description is met with for the first time at the 
commencement of Eichard II.'s reign ; it was at once granted, 
saving all precedents for the future, and was repeated in 
critical times, without, however, leading to a system of 
periodical j)resentation of accounts. (2^) 

After the growing influence of the Commons had begun to 
make itself felt, their advice was frequently asked in the 
general affairs of the country on the initiative of the Govem- 



(2*) The order in which subsidies 
And grievances were to be taken be- 
came early a contested point. The 
council, in proportion to the urgency 
of the grievances and pecuniary needs, 
from time to time accedes to the de- 
mand made upon it to answer the 
complaints before taking the vote of 
supplies. But acts of grace on the 
part of the Crown are never to be made 
dependent upon such conditions (5 
Bichard II.; Purry, 145). Amidst the 
manifold pressures of Henry the 
Fourth's reign, and in the further 
oourse of the house of Lancaster, the 
right of the Ck>mmons to make con- 
ditions for the employment of the sub- 
sidies, to demand the presentation of 
accounts in cases of a particular kind 
and to summon the officials charged 
with such presentation, to recommend 
retrenchment in certain branches of the 



public expenditure, and to make the 
granting of fresh subsidies dependent 
upon the redress of certain national 
grievances, was established by many 
precedents (Uallam, iii. 84). The dis- 
pute as to the antecedent redress of 
the grievance was in practice settled 
thus, that the grant of money was as 
far as possible put off until the last day 
of the session. The custom of giving 
a general name to the grants made for 
definite purposes dates from the reign 
of Richard II. and Henry IV. The 
larger grants were as a rule described 
"for the defence of the realm"; ton- 
nage and poundage, " for tlie protection 
of the coast ; " the remains of the old 
Crown lands were reserved for the ex- 
penditure of the household ; a portion 
of the poundage and of tlie subsidy 
upon wool for the defence of Calais 
(Stubbs, iii. 264). 
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ment itself. This course often meets with resistance on the 
part of the Commons, who foresee a grant of money as the 
consequence of their advice. In 28 Edward III. they declare, 
with reference to a treaty of peace laid before them, that 
" what was pleasing to the King and the Grant z^ would be 
also agreeable to them." In 48 Edward III., however, they 
resolve, together with the Lords, that the King may with 
right and good conscience again adopt the title of King of 
France ; at the same time the renewal of the war was voted, 
and a subsidy granted. It was consequently declared, after 
such reference, '* that the war had been undertaken with the 
general consent of all Lords and Commons of the kingdom 
in various parliaments,** from which the central government 
did not fail to draw far-reaching deductions. In 7 Eichard II. 
the Commons refuse to declare either for war or peace, but 
assert after much urging that they were more for peace (Pari. 
Hist. i. 880). The immediate interference of the Commons 
with the appointment of the royal ministers, on the other 
hand, and an immediate direction of the proceedings of the 
government in the council, is only met with as an expression 
of revolutionary feelings, and always under the guidance of 
the parties in the House of Lords. In 5 Edward II, they 
make common cause with the Lords to secure the somewhat 
violent appointment of the ** ordainers '* as a regency-council ; 
just as in later times they did when a reaction had taken 
place to obtain their dismissal. In 15 Edward III. an ex- 
travagant petition was presented, the aim of which was the 
appointment of the justices and ministers in Parliament, and 
which was in the main acceded to, though under protest of 
the royal council. Meanwhile by proclamation to the sheriffs, 
the King, after the close of Parliament, declared the statute 
that had thus been passed to have been wrung from him 
against his will, and accordingly null and void, and two years 
later Parliament agreed to its formal repeal. At the close 
of the reign of Edward III. and on Eichard the Second's 
accession, the Commons were incited by the personal in- 
capacity of the King to govern, and by those members of 
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the royal family who were nearest the throne, to actions 
which exceeded their competence. Under Henry IV. it is 
the usurpation of the throne which, combined with the speedy 
unpopularity of the King, produced encroachments; in 5 
Henry IV. motions for the removal of certain persons from 
court ; in 7 Henry IV. motions approving the appointment 
of certain persons of the royal council, and in consideration 
thereof granting subsidies ; in 8 Henry IV. thirty-one articles 
which positively force the council upon the King. But all 
such encroachments were neutralized under the same reign. 
Somewhat different was the co-operation of the Commons in 
the functions of regency during the minority or lunacy of a 
king, which, owing to the want of an established regency- 
statute, devolved principally upon the Magnum Concilium^ 
together with a certain co-operation of the Commons, depen- 
dent upon power, influence, and party feeling, as well as 
upon the temporary state of affairs at court. For instance, 
in 50 Edward III. the Commons recommend that the royal 
council be increased in order to be permanently near the 
person of the King, who was in his dotage ; which was with 
certain provisoes agreed to. On the accession of the minor, 
Bichard II., the Speaker moved that eight persons be appointed 
permanent counsellors of the King; then, later, that the 
Chancellor, the Treasurer, the great officers and counsellors 
be appointed by the Parliament. We may also regard as 
special cases the proceedings on the accession of Henry VI., 
and on the later regency of the Duke of York. Apart from 
cases of a personal incapacity to govern, an immediate in- 
fluence of the Commons upon the members and the procedure 
of the supreme government always worked badly, and was 
discarded after a short time. 

On the other hand the application of the right of motion 
to the- impeachment of executive officers of the royal council 
was significant. The Norman administrative law had made 
the prosecution of crimes, as being a part of the maintenance 
of the peace, a common duty, and thus formed a communal 
right of indictment. As the communitas of the county brings 

VOL. n. 
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its official preBentments a a public indictments, ai 
Edward III. the grand inquest became even the regular in- 
strument of indictment, so the covtmunitates united in Parlia- 
ment could not with conaiBteney be denied the right of 
accusation. As commumtait regni they begin to make use of 
this right for the first time in 51 Edward m. (1376), in the 
manner of a presentment by the county jury. Under Eichard 
II. the accusations became numerous. The power of such an 
accuser and the high position of such an accused perBon natur- 
ally rendered these cases the subjects of the highest roserved 
jurisdiction ; accordingly they are addressed to the King in the 
great council, and thus begins the system of impeachments 
by the Lower House before the Upper House. (2'') Proceed- 
ing as it did from high quarters, the right of impeachment 
was, like the right of petitioning, certainly dependent upon 
the actual balance of power, and was accordingly fluctuating. 



(2*) The right of impeftcbmeut begins 
in 51 Edward IH., in a time of great 
administntivo abuees under it King ia 
hUdotnge. Tbe great politioal trials 
iHi^n as early aa Ricbnid II. In T 
Bicbard II. tlie Oummonfl petition 
aguinat tbe Biakop of Norwicb and 
olhera, who aro nittile dofondant*. In 
10 Biobard II. they detpruiiiie on the 
impoarhroetit of tbe Lord Cbancellnr, 
tbe Earl of SuSblfc, who mu arrested 
and BfterwardB CDndemoed. Shortly 
afterwards the accusation of the judges 
lakes place, vhicb ends with tbe 
sentence of deatb nliicb liaa been 
altiiftdy mentioned. In 21 Eichard II. 
after a re-oction has ensued, ttiey im- 
peach t)ie Aicbbisbop of Canterbury, 
who was condemned to bauiabmont for 
high treason. Other lords were put ou 
their trial by the Lards Appellant 
and were cmdemnod. At first there 
alternately appeared also an apuoDl 
(private accusation), with proof by duel 
or witnesses, bnt this was eiproasly 
abolished by Henry IV. The accusa- 
tion by the Lower Mouse in a budy, 
aller Uie fiuhion of a prostntment of 
the count; jury, is apparently the inle. 
The enauingreignBoTHeurj iv.nnd V., 
bDWever, give farliameot uo oanso to 
nlhoirlrial; HenrylV. 



rather gave way with eomparative ease 
to the urgent complaints, by frequently 
changing bis ministers. Bnt under 
Benry YI. the accusations are renewed, 
beginning in Suffolk's cose in the form 
recogniied by tbe legislatuTc, i.». by a 
"bill of attainder," which oTorrideetbe 
cuBtowary forms of the judicial proce- 
dure. A participation of the Comtnons 
in tbe judicial business of tbo oouncil 
and the great council was not aa yet 
gained. In the tnmultnoDS prooeed- 
LngB accompanying thn deposition of 
Richard II., the Commons, as members 
of the seleclpd commiaaion, oo-opeMted 
and aaseuled. In 1 Uenir IV. they 
expressly move that they do not wish 
to be regarded as parties to tbe ecntence 
which condemned Richard to life-long 
imprisonment, "as such sentencaa be- 
long exelnsiiely to the King and the 
lords." The answer ran that the Com- 
mons were petitionera and movers, bnt 
that the King and the lords had ever 
had and should have tbe right of giving 
judgment in Parliament; with the re- 
aervation that in the atatulee that were 
to be passed, or in grants and siilisidios, 
or in grauts for the common advantage 
of the roahn, tbe King wished to have 
their advice and eoDBent. 
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&at the advance showed itself most persistent in the 
naition of the right of petition into a participation in the 
legislation. 

in. ^!)E pnttitipation of tifz commoncis in Icafslatfon pro- 
ceeded from the development of their right of petition. In 
the cases in which a national grievance could not be redressed 
by the existing law, and in which accordingly a new ordinance 
was needed for snch redress, the ordinance as a constitutional 
measore proceeded from the King in council, in more impor- 
tant cases (after Edward I.) with the consent of the prelates 
and barons in the great council. A consent of the coramonera 
was not jet spoken of ; but the petition itself involved the 
consent of the Commons, and therewith also their previous 
sanction to the statute that was to he passed. The growing 
authority of the Commons gradually gives such a value to 
this virtual consent, that their actual consent begins to he 
fonnaUy mentioned, as was done on one occasion in the last 
year of the reigu of Edward L, and several times under 
Edward II. These proceedings are repeated, as in the assem- 
blies of notables under Henry II. and III. The mention of 
the consent, which is at first only made use of as suitable, 
becomes gradually a claim within a certain range, which is 
ever becoming wider. The turning point in this situation is 
the long and financially embarrassed reign of Edwajd III., 
in which there was, from year to year, the continual neceasity 
to summon complete Parliaments, in all not less than seventy 
times. The Commons, who, until then, had been only occa- 
^^Aonally mentioned in connection with parliamentary statutes, 
^^■k from this time seldom omitted — nay, their assistance he- 
^Hnme more and more frequently mentioned in the preamble 
^^lo the statutes. The usual style now distinguishes motion 
and consent ; the King issues decrees on motion of the Com- 
mons with the sanction of the lords and prelates. The rolls 
of Parliament prove that in reality the more important 
statutes emanated from them. From such an initiative to 
a ri^t of consent there was now only one step. Edward III., 
embarrassed for money, and anxious to gain a counterpoise 



20 



Constitutional History of England. 



to the great barons, saw himself at the close of his reign 
forced to a concession coached in general terms. An express 
recognition of the right follows in 5 Eichard 11. 

After 1384 no more special summonses were issued, but 
only general ones for universal national affairs ; and there 
now begins (as in the Lords) the usual dating back of the 
pretensions of the estates. In a petition of 2 Henry V. the 
Commons declare it to be the " liberty of the Commons that 
no statute be passed without their consent ; that they have 
ever been consenting parties as well as petitioners, and 
accordingly request that for the future nothing be added to 
or taken away from their petitions." In answer to this, the 
King assented that they should for the future in no case be 
bound without their consent (Eot. Pari. 2, Hen. V.). As after 
Edward II. the dominant influence of the Lords became dis- 
cernible in the use of the French language in the statutes, so 
after 5 Henry IV. instances of the use of the English tongue 
begin to be apparent as symptoms of the growing influence 
of the Commons. As early as the Parliament of 1362 the 
use of the English language had been introduced in official 
transactions. The Parliament of 1365 opened with a speech 
in English, and was probably also dismissed by Edward III. 
in English (Stubbs, iii. 478). From the time of Henry VI. it 
was the custom to bring in the motions at once in the form 
of a bill. From Henry VII. the right of the Commons to 
assent was expressed in precisely the same manner as that 
of the Lords. The preamble of the parliamentary statutes 
as it stands at present has, however, been only framed since 
the time of Queen Mary. (3*) 



(3") The participation of the Com- 
mons in legislation became matured 
in the course of about two generations. 
There is no doubt that under Edward 
I. only a delil)erative voice of the com- 
moners was intended. This was ex- 
pressed in the form of their summons : 
*^ Ad faciendum quod de communi con- 
cUio ordinahitur*' (in 26 Edw. I., 28 
Edw. I., 7 Edw. II., and for some time 
afterwaidfl). In 35 Edward I. the 



statute of Carlisle contained for the 
first time the following: *^Dominu8 Bex 
po»t deliberaeionem plefMriam et trae- 
tatum cum Comitihus^ BaronibuSy pro- 
ceribus et aliis nohtlibus ac oomtnuni* 
tatibus regni 8w\ habitum «n prtemissis, 
de consensu earuni unanimi et concordi 
ordinavit et statuity* etc. But this 
assent was probably only mentioned 
in tlie sense in which in the earliest 
Norman period an assent of the bishops 
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Hand in hand with the acknowledged right of the Com- 
mons to assent, there became developed under the long reign 
of Edward III. the legal conception by which the decrees 
promulgated with the assent of the estates exercise a force 
of a stronger and more permanent kind, so that what had 
been ordained by the King with the consent of the Lords 
and Commons, could not be altered without the consent of 
all parties. It is the legal logic of the German law, which 
here again comes into play. If the jus terras can only be 
altered by ordinance consensu meliorum terras, the common 
law, altered with this consent, becomes itself again jus terras, 
which can only be altered consensu meliorum terras; that is 
now, only with the consent of the Commons. The binding 
force of the royal right of ordaining is upheld in principle, 
but the application is limited with respect to repealing former 
statuta. Such an obligation of the King to respect the 
permanent and fundamental laws of the realm, even though 
in opposition to his momentary wishes, had been already 



and prelates had been spoken of, as a 
oonstitaent of moral authority for the 
land. To the constitutional validity 
the (U8en8U8 was just as little essential 
as was the unanimity in the resolution 
which has been mentioned. Numerous 
events of Edward II.'s reign prove that 
the council of the prelates and barons 
was still alone regarded as " the legis- 
lative assembly." Since 5 Edward II., 
indeed, the magnates had thrust the 
pirticipation of the Commons, except 
m the province of the grant of sub- 
sidies, comparatively into the back- 
ground. With the reaction, which 
arose in 15 Edward II., and ended 
with the execution of the Earl of Lan- 
caster, an ordinance was issued in Par- 
liament, which rejected the exclusive 
pretensions of the barons, and looked 
like a concession of a share in the 
legislation, but wiiich in this connec- 
tion did not as yet contain such : 
** Revocaiio novarum ardinationum anno 
1223 ; les ehoses, qui serount a establifj 
saient tretie» accord^es et establies en 
parlaments par notr$ 8r. le Rot et par 
Vasaent des Prelats^ Countea et Barouns 
et la communalU du roialme" The 
point of this declaration was directed 



against the exclusive pretensions of 
the magnates ; the King is the legis- 
lative authority with the consent of 
the rest, but not the Lords as such, as 
had been the case for a series of years, 
against the will of the King (Rep. i. 
282, 288). But the declaration is sig- 
nificant in BO far as it is the first express 
recognition ofParliament as a legislative 
assembly. Although it admitted as yet 
no rule as to the matters in which the 
consent of the great legislative assem- 
bly was Hecessary, yet indirectlv it 
lays emphasis upon the fact that where 
a consent to royal ordinances was to 
be given, the Aseens of the Commons 
who have been convened, must be as 
essential as the assent of the lords. 
Under Richard II. appears shortly thu 
** assent of the prelates, lords, and 
commons." Under Henry IV. and V., 
in addition to the assent of the prelates 
and barons, the prayer of the Commons 
is again spuken of. But under Henry 
V. we meet again with the "consent" 
of the Commons. In 11 Henry VI. 
the expression "by the authority of 
Parliament " first occurs (Stubbs, iiL 
465). 



expreBBed by Edward the Sucoud's coronation oath. With its 
more eonsistent enforcement the strongly conservative feature 
of the parhamentary constitution came into action, which 
allowed the royal legialative power to remain intact in ita 
former dignity, but rendered changes in the existing law 
dependent on conditions of oonaent which had to be complied 
with, in the absence of which a mere expression of the 
royal will was not to be regarded as law. This is so mnoh 
in harmony with the permanent character of the State, that 
throughout all the vicissitudes of centuries it remained the 
leading idea. (3'°) 

Upon this basis there now becomes fixed a diatinctit 
between the notion of statute and ordinance, in the phraseolo( 
of the laws, of the courts, and of the science of jurisprudence. 






(3'') The difference bctireon statute 
aDdonlinaDce rjepeuds nuw purely upon 
the ooiiaent of the three estatea. ir the 
Introduotion lo the Offlcial Collection 
»r SlatutoB, vol. i. p. 3*2, Ba;e tbut the 
dUtinctioD between Siaiula and Ordi- 
naucea ba< Derer been auflicientlf ex- 
plained in principle, this ia owin^ to 
the foot that the ttatata oeiera bare a 
repealing force even without the con- 
sent of the three eetatee. Tlie Anglo< 
Noncan monarchy bad foriDallj wiped 
out the difference in Ibe Buioe wa; ue 
the period of abaolutism in Qennanj. 
But in the main poiut the piecedentB 
of this period admit of no cloubt. In 
14 Edwiud III.B commUaion of justices, 
prelattB, berouB, twelve knigtils of the 



in the points end clauses in tht'alatittea, 
- jue toni perpefiwU," nnd such " ^ue 
non wJnl mye -pfrpetttfli." Tberevoca- 
bilit]' or irreToubilit; thus formed the 
easentia! marlc. In 15 Edward UI. 
granlx et communei petitioned, that 
petitions which bad been granted in 
foinlc a rfurw (in permanent Wattera) 
abould be granted b; 8tatute,aud others 
bj charter or patent (Rot. Parl.,u. 113, 
1:I2). In 28 Edward lU. they approve 
an ordinance tliat had been leaued, 
and wish it to be raised to a penua- 
□ent alatute, nbireupoD it waa entered 
OS Bueb upon the statute roll. In 37 



Edward III. the King inquiml of both 
Houses wUetliet lltey wiabed the reio- 
lutions that hiA been framed to be pro- 
tDulgatcd in the way of on ordinftnee 
or of a statute. The^ replied : In tlie 
waj of ordinance. " in order thai thn 
might be amtnded at their plensltre. 
In SI Edward III. a petition involv- 
ing a principlo ia prcseotcd — that the 
statutes wbiiJi had beeo made in Par- 
liament should oot be smjoUed, but 
with the ooDUDon oonsent in Parlia- 
ment. Answer, " That thej ooold not 
be otherwise repealed." And fnrther, 
a petition follows on this, to the eflert 
that DO statule or ordiuauoe ahall be 
granted on petition of the clergy, but 
with the consent of the Commoni. The 
reply wna, "Soil ceite taatir deelar^ M 
ttpeciat " (Party, 137). In 1 Henry VI. 
theCleikof Parlianiont was ordered to 
show certain resolutions to the justices 
of the two courts, tliattbey should take 
cognizance of such aa were statutea of 
the realm, and should duly tninscribe 
such (upon the statule-roll) for the 
later cognizance of the I^ids. and for 
publicatioo. The copies of the other 
Acts oi'uceniiiig the administratiou uf 
the lords of the counuil and of the 
realm, were to be sent to t 
the council, recorded in writing, ■ 

registered in the cbanoory in aooo 

Mioe wiilt ouslom (MioohM, UL p. 6). 1 
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rom the time when Henry II. and III. had iBBUed important 
1 ordinances with the consent of tiie assembly of notables, 
the more solemn statutory enactments had begun to be dis- 
tiogutsbed from the simple royal decrees as " assizes." The 
laws of this time are agreements of the King with all three 
estates of the realm — prelates, barons, and commons ; statutes 
in the sense of laws by mutual accord in the form of par- 
liamentary enactments. With 1 Edward III, English jm'is- 
prudence begins the so-called stutiita iwva, the co-operation 
of the three estates becoming from this time more regular. 
These are cited as parliamentary enactments with con- 
tinaous capita. The older ordinances of equal validity issued 
since Magna Charta {statuta retem) were applied as laws, 
without inquiring further into the character of the legislating 
authority. 

Connected herewith is the commencement of the framing 
of the statutes. Under the system of personal government, 
single decisions, temporary administrative measures, and per- 
manent ordinances were all confused together. Frequently 
petitions that had been granted lay inoperative for years 
before the enactments affecting the same were carried out or 
published. As a rule, at the close of the parliamentary sit- 
tings, the council sorted the confused mass of resolutions, and 
provided for their being duly carried out. It was specially 
the businesB of the justices to select such enactments as, being 
of a permanent nature, should be entered upon the " roll of 
the statntcB " for the cognizance of the courts. But after the 
right of the estatee to participate in the framing of enact- 
ments had become estabhshed, they further demanded to par- 
ticipate in this selection. In the Parliament of 14 Edward III. 
- a number of prelates, barons, and counsellors were appointed, 
igether with twelve knighta and six burgesBes, to formulate 
1 petitions and decrees, and to direct the drafting of such 
I were suitable for permanent statutes (cf. 15 Edward III. 
f. 7). (3') 
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More than once the King himself, after this time, inquired 
of the Commons whether certain grants should be carried 
out by way of "statute" or of "ordinance," to which they 
replied, that the latter method was preferable, because the 
requisite alterations could then be more easily made. Hence, 
in parliamentary phraseology, a distinction arose between two 
classes of statutory acts : 

(i.) Ordinances and proclamations y that is, decrees which 
were issued by the King in the old manner on his own 
authority; as a rule with the advice of the council, and 
sometimes also with that of the great council. 

(ii.) Statutes^ which having been agreed upon in the new 
manner with the three estates, were, as being permanent 
enactments of the realm, entered upon the statute-roll and 
published. 

In the current business certainly the old confusion con- 
tinues. Single decisions and resolutions touching adminis- 
trative measures, motions, petitions, proposals for grants of 
royal favour, creation of peers, etc., were confusedly entered 
upon the parliamentary roll, often with mention made of the 
assent of the House, without being on that account enforce- 
able as laws, or being published as such. They were rather 
rendered executory by means of charters, patents, and adminis- 
trative decrees, or were not enforced or were modified, so that 
the special character of the enactment was frequently not 
perceived until later appeals from it were made. In like 
manner, also, in their legal effect the co-ordinate position 
of the ordinances remains intact. Boyal charters and ordin- 



ihe Sixth's reign only issued by the 
justices after the close of the sittings, 
yet with the proviso that no new addi- 
tion should be made to them, which was 
on motion of the Commons in 2 Henry V. 
again expressly guaranteed. But the 
question of the framing diminished 
in importance under Henry VI., after 
the Commons began to introduce their 
legislative motions in the form of bills 
(as petitio formam actus in te con- 
linens). When these had passed mutatis 
mutandis through both Houses, the 



King found himself in a position to 
either accept or reject them without 
further clauses, which gradually be- 
came the rule in the course of Henry 
the Sixth's reign (Hallam, iii. 92). 
Private petitions also, which were in- 
troduced through the medium of the 
Commons, often passed into the form 
of statutes, through the consent of the 
Lords and the King, and formed from 
this time forth "private bills," which 
under Henry V. and VI. already fiU 
a portion of the parliamentary rolls. 
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ances binding upon the magisterial departments exist side 
by side with the statutes. The civic rights, the municipal 
summonses to Parliament, and the later charters of incor- 
poration conferred upon towns are further instances of the 
continued existence of this decreeing power, which, with regard 
to its derogatory power, is only restricted by the principle 
that what has been agreed to by statutes passed by the three 
estates of the realm can no longer be repealed by simple 
ordinances. The overstepping of these limits was in aggra- 
vated cases to be punished by the right of impeachment 
residing in the parliaments. 

IV. This development of the rights of the Commons 
led of itself tacitly to a bfbisfon of tj^e tDj^oIe parliament into 
tlDO l^ouses. 

This was primarily a consequence of the position towards 
the Crown and of the long-standing ascendency that the 
House of Lords had attained, at a time when the Commons 
were only associated with it to a very modest extent. Resolu- 
tions touching war and peace and international treaties, the 
direction or command of the armed forces on sea and land, 
the right of direct or indirect taxation, the judicial and police 
power, offices, charters, franchises, and liberties, as well as 
every magisterial authority, were all centred in the Crown : 
** omnia libertas Regia est et ad coronam pertinet " (Pari. Writs, 
i. p. 383). To this royal right the parliamentary right of 
the magnates to participate had been added. The Crown was 
obliged to rely upon their willing and energetic co-operation 
in all matters for which the traditional and fixed revenues of 
the Crown, or its ordaining power under the clauses of Magna 
Charta, no longer suflBced. The great council became accord- 
ingly intimately bound up as a co-factor with the central 
government in all its powers, acting — 

1. As the supreme court of the realm. 

2. As a tax-granting assembly. 

8. As the highest deliberative assembly in the realm. 

4. As a legislative assembly. 

In the first division of these functions, elected deputies 
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could not, according to the traditional judicial confititutioi 
take any part. 

On tlie other hand, their right of granting taxes was bonnd 
up and intimately corresponded with that of the prelates and 
barons, and became oven predominant in the course of thift 
period. 

On that very account their participation in deliberations coi 
cerning petitions and Btatutes became more and more esBeDtial,^ 
as also in certain cases a eo-rlght of resolution touching thai 
business of the supreme administration of tlie realm. 

The limits which the participation of several hundred elected] 
and changing deputies in the business of State could really 
attain had to be learnt gradually by experience. In spite 
the comparative equality of their legal basis, the two great 
elements of Parliament were not fitted for voting according 
to heads and majorities, a proceeding which was certainly not 
contemplated when the commoners were first convened. Even 
when a vote was taken on the subsidies, persons who paidj 
taxes in respect of their own demesnes could not be placed 
upon the same footing with those who recorded their vote as 
representatives of a county or a municipality. Such a con- 
fusion of the tax-paying assembly was manifestly against the 
interests of both parties. There arose further a division in 
the formal conduct of business, owing to the fact that the 
Commons in the first generations were only regularly con- 
vened " ud faciendum qiiod de communi concilio ordinahitur." 
After they had made their appearance, in whatever form 
they might be received, the lords and prelates retired to the, 



na 
nd 

4 



coimcil chamber and left the 

(4") Tlie division nf Parliament into 
tno lioiiBea prlmuriljr arose fRim the 
fact that thi! conucil of the prelates 
nnil baroDa bod, two geaeiatioiis before, 
Qltaiiiud coQBtituUoTuil rights by pn.'- 
oedentB, whilst the oommonem hod 
uon first to acqnita Buoh rigbls for 
themu'lTi'B. Tbe wiit of sununona " ad 
/acigndum, qaod de iMmTRuni noncUio ar- 
(fiiiofci7iir,"eipre«»e8dcfiuilely enough 
this positiou of an extraordinu; cle- 



alone together. (4") 

ment with a porelj doliberatin ohft^'a 
ractei. So boud as the King hw], at 
the eonuDeiicemeDt of FarliBOient. re- 
ceived the whole of the menben 
either personallj or b; hit commis- 
aioner, a divieina took plitoe, ipto/oeto, 
VI thai the Magnwia Coiiodiam nlCh- 
diew for delibemtioo, and the ocnn- 
mona remniaed alone to wait for ths 
issue of tbe previous nwolutions, whioli 
wore tbeti iiummiimcuted to tbem for ~ 
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Bnt thoBe remaining behind found themeelves, after the 
"ijloee of a generation, already united in the feeling of their 
corporate tuiity. In exercise of the right of granting taxes, 
the representatives of the shires began to regard themselves 
ae the indispensable complement of the baronage, and aa 
the result of that summons of the lesser barons, which was 
required by Ai-t. 14 of Magna Charta. Hence they refuse 
to deliberate on taxation in any other manner than in their 
collective capacity. The municipal plenipotentiaries follow 
the same example, and also do not enter individually, but 
only in a body, upon the deliberation of taxation. Again, 
the urgent and common tax interest brings together the 
knights of the shire and the burgesses. The gcnti de la com- 
mune, who had been left behind by the great Council, were 
obliged to regard themselves as a second corpus, in which the 
precedence was conceded to the knights of the shire. The 
right of granting taxes, which had been formally conceded 
in 25 Edward I., and which was to reside in the tota com- 
muniMs, aa well as in the prelates and barons, in like manner 
led to the elected representatives regarding themselves aa a 
commtmilas, and desiring to be treated and being treated as 
gQch. As early aa 8 Edward III. we find a dehberative 
meeting at which the knights of the shire and the gents de 
la commune come together and return a common answer. In 
13 Edward III. the (leiiU qui sount cy a Parlement jiour hi 
commune give a special answer and one at variance with that 
of the great council. In 25 Edward III. a dehberation of the 
Commons in the chapter house is spoken of; and from that 
time the aaaembliea of both parties ai'e manifestly held in 
different placea. Both bodies transact business separately 
with each other and with the King. In 57 Edward III. the 



the flspiranon of their opinion or tbrir 
weetil. Thii ia tbe ezteiiial condition 
bf Uiing* which still continucB through 
the oentiuy of the three Edwarcls. In 
US Edwsnt I, the repr[«entatiTi?B of 
the eammmuf were diemiased ut tko 
eloae of the priDcipnl pruceeiliiigit ; the 
prelates, bajoni, jnslteog. atid othera 
' - e ki remain behind and itiU furin 



tbe proper Pnrliument. la 3 Eilwanl 
II., for eiampie, pnaDtmeotis in " full 
Ptulinment " are epokea of, although 
no deputies were summoned to it at 
all. In i Edward II. a "full Parlia- 
ment" is Hpoketi of. after the repre- 
Beiitativea of the Mtee nad towne hod 
been diuaiBBed (Peeti" Beport, i. 287). 
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first Speaker of the Commons ia mentioned, who deliveM 
the general declarations of the House. Under Bicbard ILg 
they exist as a corporate hody ; and oil his deposition f 
an acknowledged limb of the estates of the realm as thei 
established. (4") 

After the usurpation of the house of Lancaster the throm 
was no longer founded upon the right of birth alone, but upoi 
the recognition of Parliament. Hence there comes a time 



(111) TliU inatitutimi waa brouglit 
dbotit by tlio (ieries of preeedenle under 
Edward III. In ti Edward UI. it wai 
laid down that the dergy delibcralei 
for itself, tbe carls, bumne, and other 
granU for tbemeeWea. The ordinancoa 
which h&d beta proposed (far the maiu- 
toQiiDaEi of the peacel were approved 
by the King, the prelotBg, earla, batons, 
and othei grants, and by the knights el 
gaili du eommtm. But thttreupon the 
OommonB and tho eleigj uro dismissed ; 
the prelates, earls, barons, and genti du 
onneeil du Soi remain IrabEnd, as the 
King iiiquiiei tbeir advioo on impor- 
tant matiera (Peers' Report, i 304). In 
thefollnwingPurliainent,6Ed<irBrdlII.. 
tlie prelates deliberate alone: the earla, 
bw^ el aulret graunlt alone; and tbe 
knights of the shire alone. Then the 
money grant is taken; prelates, earls, 
bnroiis tt aalrei graunti, and then the 
knights of the shire et tntt la eoe (ttu- 
port,App.,iv.411). In 13 Edward lU. 
it waa resolved by all aaxi dier a» 
grantt come as pelilt, that tbe King 
was to be supported by ti large grant. 
The coounnns (iei genti qui tount ey a 
Farlemenl pur la ronnnuitii), however, 
desire Srst of nil to deliberute with the 
B'lmmunitalti of tbeir connties, as ihe 
question Han one of a largo grant (Be- 
poK,iv. 501). In 17 Edward III. pre- 
lates, lords and commons fln<t meet 
together in the Chambre de Peynte: 
on tbe following day the prelates and 
the granli asaembk- for deliberalioo in 
ibe Ghambre Blanche. Tho knigbta 
and Commons "attend opon the pn<- 
lates and lords " and " give their rejdy 
by Williom Tmssel" (Parry, IH). In 
'l!i Edward III. the King asstimbleB 
the (frond in tbe Chambre de Peynte, 
and tbe chief justice eiplains the reo- 
BOU of tbe Buoimons. On the following 



daj" the Commons also appear, and U_ 
chief justice, "on tlie opening of Pawl 
liamoiit," directs hia oildress partioii^^ 
larly to tho Commons. To shorten thaa 
perioil of their labours, he propoaat I 
that thej shult chuose twenty-four or^ 
tliirty from among their n _ 

to the King in tbe Cbanibre de E'eynl^ 
and that Uie King be pleased to send 
snme of the grants to them to ounfer 
with those who had been thus cboMu, 
whilst the rpst should aseeinble in tte 
Chapter House, Wostminster. Th« 
Commons refuse this proposal, and, oa 
the ointrary. appeSir f'n iMrpors beibra 
the Prince and tbe other pranU on the 
following doy. From tins time open-- 
ing Bpeeehes before tho wholo M- 
sembly oo'ur more freaiiently ; In 36 
E.twHrd III. for the first time ia the 
Engliflb language (Keport, i. 327). Ia 
39 Edward L the Commons remain 
behind after the opening in the Cham- 
bre do Peyote ; the King rutins with 
tbe prelutrs aod the lords to the 
Chambre Blanche, and declares to 
them specially what had been previousljr 
uttered in a general address to thtnn 
and the Commons. The Oommou 
were then agaiu admitted and spoeiallj 
iufonued on the same Hubjoot. and their 
wiDiisel requested i Pnrry, 129). Ia 50 
Edward III. the Commons retire to 
their "accustomed pLip.'," tilt; Chapter 

house (Parry, IS4, IH5). In SI Edv_ 
ward III. the flrst Speaker of Ihafl 

Commons is mentioned, "Sir "" 

Humjcr/ord, acait Is parolet I 
CommunenVEngU-lBrre." ThaG 
makes general deolaralions ii 
name. Yet bis title is still varied; ; 
1 Kichard II. " Qui a la paroU di 
la Communiti " ; in 1 Henry IV. " . 
four «< Proairatour : in 9 Henry V£j 
" ParJour commune." 
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motiial recognitioa of the conditioua which had aiisen fioax 
these events, and hence also that of a clearer exposition of its 
functions, which finds expression in the Parliament of Glou- 
cester, 9 Henry IV. It was there demanded of the Commons 
■that they should send twelve members to report on the quea- 
1 propounded and to give an answer. They protested 
tgainst this on the ground that it was incompatible with their 
liberties, and accordingly the famous Declaration of Gloucester 
was issued (Rot. Pari., 9 Henry IV. p. 610). 

This declaration takes for granted the old position of Parlia- 
ment as a royal council. It follows that the King may ha 
present in the great council of his prelates and barons ; and 
this is tacitly reserved, except in the ease of money grants, 
which, proceeding as they do from the free will of Parliament, 
may not be hampered by the personal presence of the King ; 
and in this respect the Commons have now ac'iuired a pre- 

tsdenee so that the Lords accede to the grant of the Commons 
nd not rice versS. This constitution of the two Houses of 
arliament, at length completed, is henceforward also con- 
licuous in the style of the proceedings, as in 28 Henry VI., 
hen the Chancellor prorogued the sitting "in the presence 
! the three estates of the realm." (4°) 



<40 Evidently tlie long reign of Ed- 
ward lU^ with \\i frequi'nt ilemnrirls 
bt mbsidiea Rnd its frequent partin- 



beliug of &ea independeii 



.__ pKlales and tnrona in Ibe 

if MDlnr; under Henr; III. In 5 
lluud n. >li order of attendance was 

for the irLole PailiomeDt. In 2 
_ ity rv. the prooednrc already moTed 
wiUiiii iLe brood liues of the relntion 
Doir ■ubttistini: between Ibe tno Uoiibbs 
(Erport, L 305). In the etal. 7 
Hviiry IV., tonchiiiR the deTolulion of 
the crnwT] upon the eldest sou of 
Mltatj IV.,tbe(wnimonBwerei)(vii'ribed 
oBproruraeomrMUomaJfufullooun- 
tios^ towm, and of " the whole people 
i>r Ibe kingdom," and tlie enortnrent 
fUled OB bavingbeea passed "per tJni- 



vrrrilale* el Ciymmimiiaiti" of the 
(ibnve-men tinned coudDcr. towns, and 
" the whole people of (be kingdom, 
lejrally conitituted aooording to Ibe 
style, manner, and obierranca of tbe 
tealm"(RBpott, i. 3S5). From Richard 
Ill's dGpoflltion evidently dateB the 
idea of regarding tbo prelatea aa tbo 
lint estnte of tbo realm, tbe tcm- 
pnnil lords as the second Estate of the 
realm, the depnties of tbe connties 
and towns as the third estate, who in 
this furm are the represeatativoB of tbe 
whole people (Report, i. 357). TliB 
altered ebsracter is shown olao in tbe 
longer duration of Parliament, which 
in 8 Henry IV., witli sundry proroga- 
tions, loats ulmoet a wliole yenr, to tbe 
groat griflTiince of the country, hy 
reason of the daily sakries that had U) 
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The Commons from the firat claimed freedom of speech in 
Parliament, as a matter of conrse ; that is, they were not to 
responsible for their motions and debates to the servants 
the Crown pro tempore. This was a natural result of thei 
position aa members of a supreme council of the Crown, wheir* 
in private deliberation. When party passion in 20 Richard IL 
had brought about Harley's condemnation in consequence of 
an obnoxious motion in the Lower House, his sentence was 
delayed on the motion of the prelates, and was shortly aftei>'| 
wards declared null and void, aa incompatible with the usaj 
of Parliament. (4'') 

V. Finally, from this process of formation arose also tha 
active and passive n'siftts of elrtlion an& ciualiErfillon for t^fci 
loioer J^onse. That these rights of election did not become 
the subject of legal declaration until after the lapse of a cen- 
tury, is explained by the fact that Edward I. iaaued the first 
summonses of his own personal choice, and that the Commons 
were at first only considered as deliberative estates, as well as 
by the fact that the concession of taking their consent to the 
taxes was only made later, and then intentionally in a vagne 
form including the whole commumtng. As, by custom of 
Parliament, the summons by royal writ was hitherto con- 
aidered suEBcient to cause all the vassals of the Crown to 
be represented for the purpose of their money grants, it was 
consequently considered a prerogative appertaining to the 
King to decree by wi'it whether and how the counties and 
towns should be summoned so as to form supplementary 
tax-granting and deliberative assemblies. The character of 
the summons indeed changed very slowly. The determining.] 
of the bodies to be summoned, and of the active and passive] 



1 



this point (iii. 102). " No privilo^ of 
the Commons cao be no fuDdumentAl 
aa liberty of gpeooh. This ia claimod 
Bt the opening of every Praliiuneiit by 
their speakei, sod oould never be in- 
fringed without ahoking the rampHrta 
of the conitltution." Once in the lattr 
period uf Henry the Sixth's reign, a 



complaint ooonra as to Thotnaa Toang, 
who was ooiiflned in the Tower for a 
apeecb made in the Lower Hoaao, Thi* 
inoidunt, too, waa disavowed in later 
patliameiite. and ban been probably 
omitted in HatseiraCreoodentSibecauH 
it tonic place in the disorderly tiiaea of 
the wars of the Rosea that were Q 
beginning. 
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ights of election, runs parallel to the gradual farmation 
Kof the hereditary estates of the realm ; and even after the 
bodies had become consolidated the prerogative of adding 
newly created boroughs still remains. 

In the summons of the counties this arbitrary character 
shows itself also in the varying number of the knights they 
were to send to Parliament. In 18 Edward I. the sheriffs 
were ordered to send two or three kniglits de discretiirribm, in 
which arrangement a voting according to majorities was 
evidently not as yet contemplated (lleport, i. 197). But in 
nnseqaence of the daily allowances to be paid, the smaJlest 
tpresentative number of two became early the customary 
In 28 Edward I. " three knights or others " were aum- 
BQoned to a discussion touching the carrying out of the 
■ovisions of Magna Charta. In 29 Edward I. and 5 Edward 
. the order was issued to send the same knights and the 
same burgesses that had been elected in the last Parliament. 
As a rule, however, on every prorogation new writs were 
deemed necessary, and when these new writs were issued, the 
number of those smnmoned often again varies from the pre- 
ceding one (Parry, 70). In 26 Edward III. the order was 
issued to send only one knigbt &om each shire, because of the 
harvest. In 11 Kichard U. the sheriffs were commanded to 
send such loyally disposed knights as were "in dehatw iiwder- 
nia magig iiidijfcrentes ; " the clause was, however, withdrawn 
as being " contra fonrutm dectionts antiqtiilns i/«i"(«(« et contra 
UbeTlatem dmninonim, ct communitatum," etc. (Pari, Hist., i. 
_410). From that time the number of knights of the shire 
pas definitely fixed at two, and in like manner the number 
[ counties to be thus represented at thiiiy-seven, Chester 
itad Dnrham were still excluded as being Counties Palatine. 
lancaster retained its two deputies, as it had ah-eady exercised 
^B r^bt before its elevation to a County Palatine. In 16 
Idwaxd II., on one occasion, twenty-four representatives were 
moned for South Wales, and twenty-four for North Wales, 
^t this summons was not repeated under the same reign, 
Old was in later times only occasionally renewed. 
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For analogous reasoua there was for a long time no mention 
of a legal limitation of the electoral body. When Edward I. 
aummoned hia faithful CommonB for the first time, they were 
existing corporations who, according to law and ouetom, had 
certain military, legal, and police services to perform, and 
had to raise from among themselves certain taxes. It was 
accordingly understood that these bodies were aummoned in 
the manner in which, in accordance with the constitution, 
they discharged their public business in their county court, 
to which the towns had originally to send representatives in 
the persons of twelve burgesses. The formal election of the 
municipal members took place in the county assembly, and 
the report as to the result of the election was included in the 
same document as that touching the election of the knightsj 
of the shire. The election in pleno comitala included also 
boroughs aa outlying districts, just as, from time immemorii 
had been the case in the Norman administration, where 
burghs had been regarded as " special farms " in the comitatugr', 
Probably a deputation of the burgesses from the several cities 
either notified to the sheriff the election they had made, or 
they reported to him the election which had previously taken 
place in the municipal assembly. The latter course was 
probably the rule in towns with a comparatively organized 
municipal constitution (Stubbs, iii. 414). The voting in the 
county assembly was naturally regulated according to the eoit 
of coiu"t. The judicial system had certainly from time im- 
memorial been identical with the civil constitution. The 
deputing of two knights appeared as one of the many transac- 
tions which could be undertaken by the county assembly in 
the same manner as other business; of course "in pleno 
comitata de consilio et vohmtate eorum de comitatu" 
expressed in a writ of 4 Henry IV. 

The county assembly of those times, however, when ci 
pared with that of the former period, appeared in a eomdwhi 
decayed state. The pladta corimw had been taken from it, 
and now followed another course. Suitors could still act in 
civil actions ; but the competition of the central courta aiil_ 
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the itiDerant jafiticoa had also encroached upon this j'uriBdic- 
tion in civil matters, and conlined it to the less important 
caECS. The periodical county courts were accordingly only 
occupied in general with taxation and military business, and 
with other matters of an administrativo nature, and were 
therefore only poorly and irregularly attende<l ; the court was 
in fact a district assembly, at which, in accordance with other 
analogies, the knighthood had almost exclusively the power to 
dietati', and most matters were settled more l)y acclamation 
than by a formal vote. The really burdensome suit of court 
had meanwhile passed to the civil assizes, with their juries 
composed of knights and forty -shilling freeholders ; in criminal 
matters such suit had likewise passed to the assizes of the 
itinerant justices with their presentment and petty juries, 
formed oat of the hundred. After the middle of the fourteenth 
lentury there were added to these the grand jury, for the 
most part composed of landed proprietors ; and the office of 
justice of the peace was occupied by almost the same class. 
The suitors, who were now summoned in the character of 
jnrors, were, however, no longer summoned as such to attend 
the county court. Failing special instructions, the sheriff 
conld give notice to all freeholders, and summon such as were 
Iwund, as suitors, to suit of court. He might only summon 
Ilia special friends, or might give notice to no ouo in particular, 
BO that the election took place in the presence of a few who 
were by chance present. "The subject is obscure, and the 
:8toms were probably various " fSttibbs, iii. 406 note). 
However, this obscurity was unmistakably favourable to the 
influence of the sheriff and the smaller groups of the great 
landed proprietors. Complaints were made that the elections 
were often held by only a few magnates, and frequently by 
the sheriff at will ; sometimes, by reason of riotous proceed- 
ings, no election was made at all. 

Such an incongruous form of the electoral body might be 
disregarded, so long as the summons to ParUament appeared 
as a bordensome duty thrown upon the tax-payers. It was 
not until the rule of the house of Lancaster that the real 
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sittiatioii of affairs attained its final Bottlement after Btill^ 
more important party ati-ugglea ; and at the same ' 
appeai"ed tbose statutes which were natural at such a juncture. 
By 7 Henry IV. c. 15 it was ordered that arbitrary and 
partial action by tlie sheriffs should cease, and that in the 
county court nest held after receipt of the writ, the election 
act should be proclaimed in full court, and performed by all 
present, alike by those suitors who had been specially sum- ^ 
moned, as by all the rest of the suitors who were present <m.m 
the occasion. The sheriff was to draw up a document, toV 
which should be affixed the seals of all who took part in the t 
election proceedings. The document was then to be attached to J 
the election writ, and sent into Chancery as the official return J 
of the sheriff; and the Crown was to be thus enabled, by exami-i 
nation of the document, to ascertain wliat persons took parti 
in the election. In the draft of the bill there was contained a J 
further clause, which provided that in the writs addressed tol 
the sheriffs there should be contained instructions for tha I 
making of a proclamation in all market towns to the place of^ 
election, before the day fixed for such election. But although 
sanctioned by the King, and resolved by the council, this clause 
was omitted from the statute itself — hardly by accident ! 

Shortly afterwards, certain provisions were made touching 
the settlement of election disputes. An Act of Parliament 
of the year 1410 (11 Henry IV. c. 1) gave the justices of 
assize the riglit of scrutinizing every return, fining the sheriffs J 
i'lOO for violation of the law, and declaring the daily allow- I 
ancea of such members as had been unduly elected, forfeited. 1 
A later statute, 6 Henry VI. c. 4, allowed the sheriff and the 
knight of the shire, on being accused, aii appeal against the 
decision of the justices of assize. Touching the validity of , 
the election itself, it appears that the King himself ' 
council," or with the advice of the justices, finally decided 1 
the matter. A claim of the Lower House to exercise this rightj 
was only expressly raised in the year 1586, and even in X604i| 
the question was acknowledged as a disputed one between the J 
Lower House and Chancery. 
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Meanwhile the uncertainty and incongruity of the partici- 
pation in the county assembly had continued. As a matter 
of right all liheri tenentes who were, according to the old judi- 
cial system, summoned as suitors, even though only as supple- 
mentary suitors, were entitled to take part in the proceedings. 
As a matter of fact, in ordinary times only a very small 
number availed themselves of their right. But in case such 
an election was expressly announced, or made publicly known, 
or in case a great question of the day was involved, mass 
meetings were held of the common people, who did not take 
part in the active service of the jury, but only appeared ad 
hoc, and who seemed in consequence ''unknown" common 
people to the freeholders who customarily attended. Such 
was the actual condition of affairs as described in the pre- 
amble to the statute which was now passed. In consideration 
whereof, and in conformity with the old principle, that only 
those who participated in scot and lot should exercise a right 
of this kind, it was enacted in 8 Henry VI. c. 7 that for the 
future only freeholders of forty shillings yearly income should 
take part at elections ; according to 10 Henry VI. c. 2 only 
forty-shilling freeholders within the county. Thus the right 
of electing is again traced back to the normal principle of 
8er\dce of court, which had been for more than a generation 
limited on the same scale as the service on juries. 

The same fundamental idea is also instrumental in deter-* 
mining the qualification of the elected. It was first of all 
declared in c. 1 of Henry V. to be a matter of course that 
the elected as well as the electors must both be resident 
in the county, as it was the county community that was 
summoned as such to choose its representative. But, as it 
was a question of an assembly of the vieliores terras, it was 
at first regarded as a matter of course that knights of the 
shire should be elected, although no difference was observed 
between Crown and mesne vassals, for the reasons already 
explained. But since a great number of the tenants of 
knights' fees were wont to refuse to take up their knighthood, 
and preferred to pay the dues for default, at an early date 
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eaquires {raktti) had to be deemed sufficient for the office, and] 
the sheriffs were accordingly instructed to see that viilites setc-l 
(flu de comitatii were elected (for example, in 1322). As early f 
ae the year 1325 there were among the knights of the shir© 1 
only twenty-seven who bad actually received knighthood. Yet | 
the description duns inilitcs ghidiig rinctos mug'is idoncos et 
ilixcrctos continued to be long employed in the writ of election j 
which designation, however, in practice included the esquirea. 
The actual practice was accordingly declared law, by Henry I 
VI. c. 15, which provided that only notable knights ehoutd ' 
be chosen, and such notable esquires and gentlemen of the 
county as could become knights, but no yeomen or men of 
lower rank than these — which is almost in accordance witli 
the qualification for the office of justice of the peace ; indeed, 
in this period the ciistoiles pans regularly appear as knights 
of the shire, and vice rasa. This principle remained in force 
for four hundred years. (5°) 

The selection of the municipal elective bodies remained, byl 
reason of the variety of these conditions, perfectly discre^l 
tionary for a whole century. Under Edward I., one hundredJ 
and sixty-five cities, towns, and boroughs, were successively 



(5') With rognrd lo Iho mo 
tleoting the kniglits of lbs shin 
Edward U.mMtt tlfcU in nfcni 



in 9 



mnntinned. la 50 EdourdliL 
it voa unaated that the kniijhte be 
chosen comiBUni (iMctigu of the whole 
eaQoty. This appears lo be the Bret 
drclBrntion or tlie fciod (Rep., i. 329). 
Then f.illows in 7 Henry IV. an ei- 
presB ordinance touching tho eleotiona 
in pisno anailata; in 1 Hunry V., 
Inuchiiig tlio rpsiilonco of the candi- 
datiM for (ileetioQ ; in 8 Henry VI., 
Inuohiug tho qnnliflcatiou of the county 
cli^tirs: in 24 Henry VI., t'>ucbing 
the notableR to be elected in the ooun- 
ties. Fmui thai time (HIG) the quali- 
Scations of the eleotois were expreseeil 
in the writs in nooord with the letter 
iif the ordinances. According In the 
BtBt. 7 Hrniy TV., the number of tho 
eleotnrs ai.:ning tho return is reniftrk- 
ably Bmall. The nnnilicr of thi«e 
ufliiLDg their Bfliils is frmiuoutly only 



twelve, sometiineB only six, and in I 
great oounliea only Iwenty-foar or] 
thirty, Htldom more than Forty (Stabbt. 1 
iii. 40S). What and whom the knighta^ 
ot tho sliiro properly represent appoar* 
at flrst donhtful. The expniMioil* 
Daed about the middle of Edward tho 
Serood'B reign tend In provo that they 
wcro regurdi-d aa fulfilling the clause 
of Mngna Cbnrta touching the ool. 
li-ctive auinmiina of the leaser barons 
(Rep., i. 277). The endless disputes 
as to the daily allowances show us 
how conFutwil the conceptions of r»- 
prcsentiilii'D still were, and how they 
became still more confused in couw- 
quence of tlie diapnte on this point 
(Hep., i. 336-a:lB), It was only during 
the course oftiie lifleenth oeniurythat, 
owing \ii> a more regular UBUge of tho 
duily allownnces. and to tlio deolan- 
tory statutes, matti^rs became uniformly 
Eenled. 
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summoned to Parliament; at first, in 1283, twenty-one; in 
1295, ninety-four more ; in 1298, twelve more ; in 1299, one 
' more; in 1300, nine; in 1302, nine; in 1304, thirteen; in 
' 1306, six more. This list ia drawn up from the parliamentary 
writs. According to Prynne, however, only one himdred and 
seven cities and boroughs really chose and sent members to 
Parliament. lu tlio years from 1382 to 1454 the average 

I number was ninety-nine (Stubbs, iii. 448). No other prin- 
jCiple can be here perceived than that those cities were aum- 
Inoned which were liable to pay imposts to the ICing, and 
Whosu talla;iia wtre originally assessed by the sheriff, and in 
later times by the itinerant justices. To avoid never-ending 
api^als, the more important were at first selected, and the 
summons waa gradually extended to all towns whose talliuiin 
■were of importance to the Exchequer. Those which aent no 
tieputies, after aummons bad been issued to themj were re- 
garded as consenting. The chief reason for the very unequal 
diatrihntion was probably that places which were important 

I for maritime commerce or manufactures were especially pre- 
ferred. A not imimportant conaideration was also the greater 
er lesser distance from London. The important fact was that 
the towns, as a portion of the county, were ordinarily assessed 
only at one-fifteenth, whilst, as boroughs in the narrower 
sense, tbey were assessed at ono-tenth. Other irregularities 
in the summons also appear. Occasionally the writ was 
lEsned dii-eetly to the mayors ; but as a rule to the sheriff, 
who thereupon gave his further orders to the municipal 
authorities, and in so doing was wont to allow himself various 
kinds of licence. In 34 Edward I. one or two burgesses 
were summoned from each town in proportion as the borough 
■was larger or smaller. As late as 2(5 Edward III. a aummons 
was issued to the mayors and bailiffs of ten towns to send 
I cnly one deputy because it was liarvest time. The Cinque 
I Forts were, down to Edward III., only occasionally sum- 
I moned, and then for special business (Report, i. 215). In 
^ later times, too, we meet with certain fluctuations in the 
^Dumber of roprcsentativea, two, three, or four, especially for 



London and tlio Cinque Ports. It was not until the Lowei 
House bad become more firmly consolidated as a corporate 
body witb its own Speaker, that the number of the representa- 
tives became fixed at two, and tbo number of the regularly 
eummoned and represented towns became more permanent. 
At the close of Edward the Fourth's reign the number of 
towns was one bnndred and twelve with two members from 
each. For London, after several fluctuations, four membera 
were summoned after 1378. (5*) 

The House of Commons consisted, then, at the close of the 
middle ages of the following elements : 

1. Seventy-four " knights of the shire." as representativea 
of the thirty-seven counties, chosen from the knighthood with 
the concurrence of all land and freeholders bound to serr&j 
on juries (forty-shilling freeholders) ; 

2. In addition to these, and as yet somewhat subordinate 
them, at least two hundred depiitics for more than one hun^ 
dred cities and boroughs, elected in legal theory from among] 
the burgesses paying scot and hearing lot, but in reality onlyl 
from a smaller committee, namely, the body charged wil 
conducting the civil and police administration. 

VI. ^!)C ^ailianunt as a \ato\t, that is, after the additii 



I 



(5") Id 40 Edward lU., nn<l in Inter 
limes stiU luoro frequeDlly, snifLll towns 
make coiuplttiiit touching the n-prescn. 
tution dcmiLDiled of tbem an ocoount 
of the higlici aB^eBsmeot aod cnets 
(Beport, i. 327). The toalributionB to 
the datl; alloviauccs of the rcpresr^n- 
tativcB hIbo fumiahtd a matter of dia- 
pule to the towns. Oraaaionally, in 
addition to tlio Drdinnr]' parliaments, 
there were still more spc-clal siimmon- 
ings of civio deputies, aa a rnlt mer- 
clULiits, to discuss regulations nliicli 
fpeoiallj concemeil the seaporfs anil 
trade, bb in lU FJicard IIL, and then 
again in 10. II, 13, 14, 16, IT, 19, 21, 
t>3,3D Kdwiird III.,eta In 10 Edwnnl 
III, this wus culled a rvf/oguium meciale 
or penonalr. But with the ndvatice- 
meut of the ComuonB to lbs position 
of enacting assemblies, such special 
ileliberatioud die out. The method of 



election in the boroughs vss left tl 
the very diversely luahiunod innnlcip^ 
cotistitutions (Qneist, Gescb. d. ^dl 
GovernmODt, 190 trg.). Sketcbei o 
the customs of indiridunl borougbs t 
the election of their repreBsntatire- 
are giveu by Stubbs (Hi. ll6-42!> ltd 
follows from what be adduces that tho 
question was reganled as dependent 
oil local rcgulatioiiB until the following 
pcrioil, In which the elections and the 
scrutiny were claimed aa being the 
right and duty uf tlie House of Com- 
mons. Of the ordiuances affecting; the 
rights of election only the stnt. 1 
Henry V., touching the residence of 
the candidntes lor elooUou, is appli- 
cable to the borougbs. "Die Gos- 
ohiclite des Wahlrcohls 7 " - 
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to the consilium of the magnates of the gents de la commune, 
now forms a most extensive and supreme consilium regis, the 
leading features of which, as the "highest royal council," have 
been retained in the whole as well as in the several limbs. 
The King remains the caput, principium et fons parliamenti. 
He alone summons, opens, and closes the parliaments, the 
sittings of which are, as a rule, of short duration. An ex- 
ceptional session of one hundred and fifty-nine days occurred 
in 1406; such a duration had been imtil then unheard of, 
and this session was felt as a severe burden in consequence 
of the daily allowances which had to be paid. For his daily 
salary, from about 7 Edward II., the county representative 
received as a rule four shillings, the town representative two 
shillings. But all deputies were soon regarded not only as 
representatives of their corporation, but as representatives 
of the whole country, an idea early founded upon the writ of 
summons ad faciendum et consent iendum. 

As a fact, this parliamentum represented an organic com- 
bination of State and society, such as no constitution of 
estates on the Continent (in consequence of the different 
development of the feudal 'System and property interests) 
could attain to. The firm coherence subsisting between the 
magnates and the active political government of the realm 
had been brought about by the formation of the Magnum 
Concilium; that between the magnates and the knighthood 
by the established form of the county constitution, especi- 
ally by the oflQce of justice of the peace and the formation 
of a military force ; that between the knighthood and the 
cities by the county constitution, the unity of the judicial 
system, the suit of court, the tax-paying interests, etc. The 
single defective point is in the unequal representation of the 
boroughs, and a want of coherence of the boroughs among 
themselves, whose spontaneous and varied organization much 
resembled the urban constitutions of Germany. This caused 
them to assume a subordinate position in Parliament, in spite 
of the far greater number of their representatives. 

Yet, in spite of an often actually preponderating power in 
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the Parliament, tlte formal subserTience of the ConsUiiiin 
Itei/is to the porBon of the King remains unchanged. Under 
liicbard U. it happened at a time of tumult that a parlia- 
ment threatened to dissolve. Bat a threat that a parliament 
would convene itself without royal summons, or would sit 
permanently, or continue in permanent committees, or ap- 
point and bind by oath its own officials (after the manner 
of the German provincial estates), never occurs during this 
period. Very valuable information on a aeriea of details in 
the parliamentary mode of procedure has lately been fur- 
nished by the investigation of Stubbs (Constitutional History, 
vol. iii. 0. 20, " Parliamentary Antiquities ")■ 
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NOTK TO Chaiteb XXV.— CllC 

VtbclDpmnil of t^c )9firlinm[ntar!! 
HgSttra of tatriltian ia baaed upon the 
{gradual iilcudiug of oldtir modGa or 
tajtaticin. It is accoriliugly advisable 
to review auce a^in tliu ^roupa Uiut 
were made Bubji^ot to the toxtB, with 
regard tii tlioir reepecUve inlercats in 
tho toxatioD. A vnlnublu aid fur thia 
puipoHu in fnmished by Ibe ciimpilii- 
liou of all jmrliamentury money grants 
from Mo^nn CLurta duwu to ttio vhisa 
at this peiiflil (altogether about one 
hundred and thirl.; itnnual gr»nta) in 
t^tnbba's ConBtitutiomil Uiatory (vol. 
iii., Index >uli. o. " Tuxes "). 

1. The UrotHH lauaU bad been for 
geuerations iLcoualomed M pay scutugea 
in lieu of ptraoiml luilitarj Berrice, 
But If this waa to be converted into 
u peTJDdieat tax for lutional uemwHi- 
tiei, it miclit be objooted that tbp old 
feudal tB£ indeed placed uU the knights' 
fees on au equality with eaoli otlier, 
but tliat in reality tbo inoomes were 
diffiiiunt Bud bcramo over more un- 
equal. I'he tailagia necordingly were 
not Utted tot m normal land-tax. IF 
the MiutageB under Ucniy HI. had 
become tlie ordinary Hcale for tlie 
money gnints, thia WflB attributaljle to 
tlte habit oF adhering to the old regis- 



valualioa, that is, 
rordiDB to the pn-aentprodootive value, 
like all other lauded piopiities. At 
t of tlio rei^-ii of 



rktward II. such a valuati 

and from that tiiue tbu landowneil 

the counties wero, aa a rule, 

proiwrtionatcly. But Coke's 

IB ttut corruct that after 8 Edwurd II. 1 
no iralayium at nil was any longer 
raised ; in the course of the fourlcenlli 
century this courao wan adopted gc?Gtal 
times in eases vfhere tbo KijiK iu per- 
son took tbo field, for tbe last time 
apparently in I3StJ. Li like mannei' 
on aid for knighting a son, and a dowry 
for a priucesH on tbe marrukge of u 
roval dttuj,'htor,coutinuLillobeenasted 
a. a linBneial romurce (Stubba, ii. S22>. 
2. The tux-paying group of the 
uiuleT-vauali and landed frtthtMen 
stood iu n relation whieb early brought 
them into union with the lower Ciovni 
vasiails. The sub-vusKal bod origi- 
nally to pny bia avxilia and (cufugia 
to the iDcanu lord, as often as tbe latter 
had to pay bis to the King. But it 
waa to tiie interest of tbe Grown rather 
to have tbe lax paid immediately by 
the tfli-puying subject From this 
incliuHtion proceeded the statute Quia 
Kluptorea, Iti Edward I., which mode 
every new purchaser of a flef an im- 
mediate vassal, that is, an imniediatii 
tax-payer. The whole of Edward the 
First's reign ebowa a oonstaiit tendinicy' 
to abolish, in the intorest of the Crow 
the dilfereuce between mediate and il. 
mediate vuBnala (Peers' Itcport, i. 248 
250). AU freehold ealatoiu free BO " 
was by nustom considered liable t( 
aujUia ill cases of bunoit 
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(Bep.. 322). AccordiDgly, so entm as 
Ihe aiailia liad been tnudu tbi> bcnia 
of taxation, a fairly usilbna aealo wu 
attained for tha waolv of the provincial 
fntehold vatnl^a. (Renwrkj an to tlie 
otbsr varictieE of tcnuren and aids ura 
eoohUDi^d in the Peera' Beport, L 274, 
27S.) An imped iiuent to a good nnder- 
riADding on this point appeared uftor 
llie introduction of parlianienturj uloe- 
ticnu, by tlic bigh aUovances of the 
CQunly repreWDlatives. Tbo Biib-Tna- 
aolg cuulil object that Iboy were ri'pre- 
aentml hy their mesne lords ; but na 
tbat feudal relation more uud moio 
recedes, this difflI^ultJ ie ucoordiugly 
tacillj thou;;b Hlunly put aside. On 
the uther hand, in tbc Flasa of the petty 
fmholdon, disputtw ate continiiBlly 
locnrring. Tbo more repre^ntatiou 
e devoloped, tlie more did cun- 
on to the aJlonuucea booimio 
S charoeltnatic of the lax-payer 
traa ontitlod totUe Buflnigt-, tiiiil 
h the other hand the kuigbts of the 
Bhlra btcuiue more assured in llieir 
fnnctions na repieseutativea of all per- 
•nna nhn tontributu to their eatariea, 
viz. of (1) ttie lesaer Crown vusgala, 
(S) the Bub-vufsatB, (3) t!io contribut- 
lug freeboldf rs of estatea not liiible to 
acalMge. Uy the tlat. 12 Itielitird II. 
«. IS " etutom " vrus liohl to decide the 
qoestiou. Ilut HO long iia tlioHe rela- 
''ons were in pmceaa of crcntioa, tlio 
■pnticB of tlie oouutiLa lonh counsel 
ith their otmstituuutM (Bep., i. 3US, 
D9], «hiah tranauctioDa aru charoctor- 
"c of tbia early period of tajuttion. 
le counties, oh in Kent, divergent 
la of contribution were uiaintained 
y, 76). Still morti divergent WBa 
(■■ystcm of the Cinque I'orls, wbicli, 
' ;y to the nulitarr viu-dals, bad 
datieH to fulSl in natara, in 
- .- tl aea defence, and »o were 
Pcuiued from (nntiibuting to the aids, 
■4ad oil that account did nolufudrepre- 
■Mtatirta to Parliamont until later. 

8. The bvrougha had been from time 
hiuoenuirial anbjcatcd to u euuipora- 
iiivoly arbitrary taxation. But tbo re- 
'emptiou of the tallages by fixed sums, 
.jeinlarett of the Crown in proservinK 
I Out pniapurit; of tlie towiis, tlio aftuul 
»»itr !at an uniform aysti-m of tax- 
n.allbtongbttliemanicipnlfn'faiiia 
v and more to tbo level of the 
WMtxiliit of the ruud]>l vaasulK. In ii 



cIiiii.TO of Ibu first draft of Magiui 
t.'borta this was even oipreasly laid 
down, but it wns oiititlisl at tbe Brgt 
oonilrmation. The grants of teutlis, 
HftcoutliH, and other iucamo taxes wore 
originally only roado ot " good-will." 
The tOBolnte resistance, espocioliy ou 
the port of Londim, hiid aided in 
bringing about tbe Confiraiaiio Char- 
lamm of 25 Edward 1. The Crown, 
moreover, found tliat it attoini^d better 
reauJta through friendly negotiatlona. 
Hote aUo there was originally a miitimi 
of old obligation and new grant of 
■' good- will." Tho Crown aaw itself 
obliged to extend the aummona to as 
luaay cities and boroughs as possible, 
for, when an understanding had been 
arrived at with tho moie ioSuential 
towns, the smaller, which were sum- 
moned with them, yielded. After 
6 Edward III. tbe old right to Uie 
munieipnl lailagia appeua mcrgud in 
the general grant of subsidies (Bep., i. 
:)05, 30tl). But whilst this sljLle of 
things was in a state of transition the 
reprcsontativea of tbe cities were fre- 
quently required to take counsel with 
their constituents, ns in 13 Edward III. 
After tbe scale of taxution bad been 
dcti'rmined upon, tliese coneultattons 
fell into diniue. 

i. The old leiiaitli in ancient d^metaa 
found themaelvea in a stale of de- 
pcndenee, in which an arbitrary right 
of tbe Crown to impose tiliea was sure 
to last lougest (Bop., i. 28U). But for 
uconomioal and legal reasons they 
might not be oveTburduued, and » 
jKirallel state of laxutiou bad likewise 
to he applied to thfir eute. Their 
deputiw were frequently bummoncd 1" 
Pw-liament, but they were never al- 
lowed to meet with the eaminonerH, or 
to form a purtof the rorliament. But 
tbe more they were occustomod to bv 
plucitd as B matter of course upon an 
ijual footing iu totpcct of t --'-"— 



ing I 






li> Edward II. tbe estates of the realm 
fulfil functions as repiesenutivHS of 
the tenants iuaneieut Jemeene (Bep., i. 
2S3). However, for some time tbe hubit 
was adhered to of demanding before a 
fiunpnjgn an au/i7iuia of tbu tenants 
in aucientdeinesne.n/f<r the compoi^zn 
iiLie-tcutli or oue-fifteentli, acuordiug 
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aa the proviouH aaxiliuja had prodacod 
It gTcnlcr or « SDi&ller siim (ThomB;<, 
" Exchequer." p. 35). ALw after tliu 
Confirmatio Charlarum Edwanl I. be\A 
fust to the principle tbftt the taxation 
of his tensats in demesne was a manorial 
privilege, which ooutlnued witiiout 
grant of Parliamoiit. Bnt iu ths y«ar 
1332 Edward III. promisea that ho will 
not for the rutuni miae uny tallagiit 
otherniBo thau as in tbo timo uf his 
predcM'^Kors, and this ia apparently the 
lust iniitaiicenraraiBingof the (aUoj^tci 
iu thi' nay of a special taxation of 
UdlkOih ICLiaiits (Stubbs, li. S21). 

5. After tho bull of Urban the clarjff/ 
refiiacil at lirst ult taxation for rivil 
purpoaca. After Eilword L hod broken 
thiungh this refueal so far sa based on 
principle, a difieront'e was still niain- 
toioed )ietwe«n the taxation nf their 
baronipa i 



till- 



f: of II 
i^eihi-r V 



« tho pri- 



lies (tiilii.-i, N. ^•..iliitiriEH were ftirrial 
oil Li:.'iiin \\A\\ til.' Iiisliijpa and the 
riprisi'iildliv. B 111" lliL) inferior clergy 
in convociition, and here also an equiva- 
lent tianuin was granted. Acranling 
to the scale of Fopo Nicolna (1291), the 
income of Iho clergy, exclusive of the 
buunics which wtre to bo taxed by 
tlie prelates, was computed at not iess 
than £199,311. The produce of a 
clerical tilhe shouhl accordingly have 
been, in round numbers, £20,000, but it 
gnidualty sank down, owing to numer- 
ous eiempliona. especially that of the 
small livings under ten murks value. 
Under lleuiy VII. the amount was 
oompiited only at £10,000. 

0. Tile syatein of ilnliei and indirtct 
fOjiifiDHat the close of the former period 
lias been discnased above. Thu dnaJi' 
oial administration saw itself still en- 
titled, by virtue of the royal rights 
appertainint; to harboars, fairs, and 
niurkots, to raise duties by special 
negotiation with the uierchauts, und to 
increase the uuue with the couaent of 
thu partica eonoenied, iiicle|iendcntly 
of any pmoecdingB in I'arlianient. A 
parliamentary vote of 1273 grontul to 
Edwanl L u duty of a half mirk per 



of tmtlier as a Iceid duty. Bnt the 
neceaaitie^ of tbo year I^OSagaiu led 
to an Briangement with the foreign 
merchants for a duty of forty penes 
per sack, and one mark per load, at 
which tlie evasion of the eonfirmatit* 
fliurEnrum was excused by saying that 
Ihc merchants were " foreigners." 
Under Edward III. (I32B} the fixed 
duties hocaniea portion of thu ordimtry 
revenues, and reOfived a fresh sa '" 
iu the stututo of Staples (1.153). 
irregularity of the impositions of dtil 
upon themurket produce of the 1 
the so-called staple commoditioa (wi 
lead, tin) was, however, for a long tiiDvl 
liiihaneed by the pmtective intcreata of 
the merchaols themselves, who in- 
demuilled themselves for the higher 
rate of taxation through the tiitereat 
tiipy had in protection. Arbitrary ooik- 
fiHnatioti of waroa, such as look plooe in 
1294 under Edward I., ended witli a 
ntleaac ou payment of throe or flva 
iiinrks per souk of wool, for which tho 
uiurcbants could indemnify tbciniulvea 
by liiorcasins the price. The syslou 
of privileged staple places, which was 
developed undtr the throe Edwards, is 
baaed ujiou eouimoo finaaciul atid pro- 
(octivi) interests, the disadvaDtagcs of 
which for the consamers wore ouly 
fiTuilually appreciated. Under Edward 
III. commercial munopulies were altor- 
nately abolished and reinstated. In tho 
year I3S2 ou Act of Parliament wait 
pass»l, making every levy of n duty 
upon wool dependent upon tho express 
sanction of Parliament. After the year 
1373 tlie indirect taxes under tile 
at " tonnage und poundage " wen 
jeeted lo a regular parlinnientory , 
After the recognition of the ] 
tnentary right of assent, we stil 
in tho enn^natio diartarum sopAral 
grants of tuxes by the clergy, tl 
borons, the counties, and frequei ' 
alao by the tenants of royal demem 
in proportions which, in Iho onse of 
barons and counties, are as a rule t 
mated lower than those of tlio olhl 
out of rognrd to tlia considerable feui 
impoata ujiou tbo buninies tuid 
knights' fees. This proportional 
juatment leads to the condusion 
with the assistance uf tho Aasessn 
CutiiiniB«ioua uniform taxes upon 
retunia of lumtcd estates and pers 
incoiiio had btin already urrlvoti.; 
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ut. At iritotviila, bfiHides all this, the 
king a^ln puts forth frexli tlemiiiidH 
lor cquiproent of 8oldierB,performa[icoa 
ill kind, and indire<'t taica of all aorta, 
in ooDsldeiutinD uf wbiob a reduction U 
I'tt^nnudo in tho proportiuai , Durini; 
tliosc ptrioda in wbiBh tbu tnODOrohj' 
waa weaJt, and the inSuonce of the 
inagnaleB iind the groat landed pro- 
loititora in tho iiBceuduot, the landed 
mteresla tried indirect taxes bv way 
of experiment, and far a time even a 
poll-tui, The following incidents will 
pcrliapa Bofflw to illustnile tho fluctim- 
tioiaik In 9 Edward II. tlio hurons 
■xaA cuuntiei vote from everj viOn iu 
the Idagdom one foot soldier, with oo- 
coatrementB and pay (later ehongod 
into a tax of one-tenth); for thia 
boronghs and dcmL'snea jieid in tliD 
next parliament ooe-iirtoenth. In 10 
Edward III. the giant was aupplc- 
meoted by u tax of forty BbilllDgK for 
every sack of wool exported by English 
merelianl^ £3 wlien bv foreign mer- 
r.-huute. In 13 Edward III. tbu eoxU 
And biiroiis vul.: for tlji'inaelves and for 
-thtif pi-trrs of tlj,. land, who hold 
by burony," the- t'lith eheepakiu and 
bimb Iroiii tbi'ir ilvtiiosues; tbu com- 
lunna 2500 saclis of wool. la 14 Ed- 
ward III. the prelates and the bamiis 
vote for theniftelveii and their voseals, 
the ninth sheepskin and lamb for two 
years ; tho knights of tlie shire for 
themselves and tlie eommmiet de la 
terr« the same : tho borough* the octnnl 
ninth part of their iicrtonul property ; 
lboB« merchants wlin did not reside 
in boroughfl, and the other iniiabitanU 
of forests and wastes one-fiftoentli. 
Ill SO Kdward III. an aitzi7<Bnt of forty 
f-hlllinga was raised for kaighling the 
I'riiiee of Walct^ ai tliough theComniona, 
iin<onIingto the statute of Westminster 
Mill/ cunoede twenty shillings, and 
ii'fuite their oonsent. In 45 Edwanl 
III. both Houses vote a subsidy of 
£50,000, and in like manner tho clergy 
an aid of £SO,000. In the case of the 
first it was presupposed that coeli 
|iariBhpaidS2>.:i<i. ; but tho numlierof 
tiie parishes had been so grossly mis- 
ealoulated that shortly aflerwarils ii 
■niall oommitlee was summoned, which 
■rruntod ouu hundred and six shillings 
for each parish, to produce the torn of 
j£S0,OO0. In 46 Edward III. Ibe inde- 
"oitoneasof the systems was oneemoro 



shown in the fact that tho knights of 
the shire were diamiased. but the ropre- 
acntativps of tho boroughs were retuineil 
and prevailed iipoli to voto certain iluca 
upon wine and goods for aootlier year 
(Parr)-, 133). Even at tho close of tliia 
reign all reHcrvations had not jct been 
given Dp. In Gl Edward III. it ia 
dochuwl that it is not tho King's will 
to impose any bnrden npon Hie people, 
witliout tho consent of the Couitnons, 
except iu eases of great necessity and 
for tho prutection of tho reidm, and 
■where ho can do so of right ("Part. 
Hist," 1. 328). 

After 8 Edward III. a deflnitc acalct 
of taxation for counties and towns had 
ut least been agreed upon, wliich sim- 
plifled the huaincaa nf voting supplies. 
According to the estimates of this yenr 
the tcnlliB and fifteenths for the laity 
were assessed Id round sums, tbo sepa- 
rato distribution of which among the 
individual tax-pnyers was eOectod by 



the 
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tendency constantly pursued frem thut 
timi' lo piiv lixeil sums in satisfaction 
of the clKJm, leads Iu a continual ro- 
ducliuu ill the tax returns. So early an 
in the fifteenth century the sum pro- 
diicod by u tenth and liftoentli on the 
laity was only about SSlfiM; in tlio 
yoni iiSl the returns hod sunk tn 
iao,000, and that of tho cterioal tithe 
to £10,000 (Stiibbs, ii 550). Thu 
Commons shortly afterwards introduce 
tliu ciutem of requesting a dt^putation 
of the lords and prelates to doliberste 
withthera. For instance, iu 47 Edwunl 
IlL, on their motion, a number ol" 
bishops and lords had liceu ajipointod. 
In the full sittings that ensued, they 
deliver their written couBonl, beginning 
with the words, " The Lords and Coiii- 
mons of England have in their present 
Parliament granted the Kiug a fil- 
teenth," eto. (Hep., App., iv. 669-602). 
This conference with deputies from 
tlie Upper House now became for a 
tiroo tlio ordinary form of proceeding. 
As a rule tlio Uommons themseln's 
nnpoint those persona who are ogroe- 
ab!o to tliem. In (i Richard II. they 
ehbose three prelates, three oarls,anil 
three barons; their petition was grunted 
witli tho proviso that it was a matter 
for the King's selection to appoint suelt 
bishops and lords as lie shall find 
fitting, or others whom bo shall hiui- 
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m\( nominate (tjiroilBrl; in 4 Heary 
IV.). lu 7 Riohard 11. Ibe CommniiB, 
'* witli tbo coDsent of the Loids," toU- 
Lwo-fin««utlis ; tboD again in tho RLmc 
ymr Larda and Communfi together n 
iiair-tenth and a, flftceuth. In 21 
Iticliord II. tbc Lords uud Comnions 
made the KinE a conaideniblo graut, 
ereu for hia life (which Ijappcna oa(M 
again in 3 Henry V.). In 13 Henry 
rV. the Cowmonfl, with cuuaent of tliu 
BisliopB and XmxAs, vo(o u subsidy 
wbeTeia tbc cantribaticint) from real 
OBtnte wcTO |>liunly dCBPribed aa beinj; 
a land-lax ("Pari. Hist.," ii. IIB). 
Grant of tbe Cotmuona witb the aaiient 
of Ibe Biahupa and Loida bccanio from 
this time fiuiji tlio luost usual fnrmuht, 
purlicolarly in 3, 4. 5 Henry V. ; 18 
Henry VI, : 28 Edward IV. Apart 
from tbe pbraecologj, which still varica, 
the iuitability of tha ayatem of taxa- 
ttun, and the iuezporiuuco of the taz- 
payera, ie siiown iu nuucrous expcri- 
iDontd in taxation. Tbo curious gmnt 
of a anifomi aum frura each puriah in 
45 Edirard IU., on which o«^iou 
I'arliamenL bad aaaumed five times us 
many parishia aa in reality existed, 
baa been alniidy menlionuil. In 51 
Edward III. tbe Lords and Commons 
grant u Tx^ll-tax of fourpencu upon all 
male and female persons abovu fourteen 
years of age, eicopt beggars, with the 
excuse that they could not at this time 
l^ntmorc. Tbismiatakoof tbe upper 
(iisBeB waa tt'liouled curly during Iho 
laiDorttv of Biobinl II.. and led to 
tbe violc^it uprising of tlic labouring 
<'l3sses, after which the nlifortunoto 
iioU-tai doea not a^aiu occur. In fi 
Itictiard II. a subsidy on tbe wool Mas 
iigain i^rantcd. 

Under Ihe hooso of Lancaattr llio 
contributions from rent ustute and from 
IR'tsoDulty still more regularly dimin- 
ished. Under Henry Vl.>howeTer. tbe 
influence of tbe regency, and later of 
IhoabBolute impotence of the momucby 
wuB again Tiaible in new experinieota 
ill new buiation. In tho Purliiununt 
of H2T-UX8 a new aud more conpli- 
eated method of taxation appears ; all 
[■arishes whose cburchca were rated 
lit more tbau ten marks were to jny 
13t. id. : smaller paruibca Ga. 6d., tbe 
smallest pariabca 2i., payable by the 
members of the eummnnlt; ; from each 
kDight'B feE 0». SO. In the yejir Ha.'i 



u progresaive income-tax was intro- 
dnced: incomesof a hundred shillings 
pay 28. t!d., and 6d. additional for every 
pound up to £100 ; those of more than 
t'lOO pay 8d. in every pound ; above 
£JOU, 28. in tbe pound. Analogoos 
grants were made by the clergyin con- 
vocntion. In the year 1433 the grant 
is made of ono-lifl^enth and ureo- 
tweotiotba, Eupplemented b; a lax 
upon foreigner, ISd. upon bouee- 
hnlders, and Gd. poll-tax npon indi- 
vidiutls. Under the house of Lancaster 
tbe ordinary revenue of tbe King had 
much diminiabed, in consequence of 
the stricter conformity of the admini- 
Btration with the law, and tjjo numer- 
Dua limitations of tlie Crown in its 
financial and other profitable rights 
and arbitrary powers; and tbe Dnchy 
of Lancaster, which had been made a 
royal entailed estate, brought only a 
small surplus, iu couiequence of Dn- 
moroiu permanent burdens laid upon 
it; whilat the wars in Frauce and in 
later times the defence of the remnonta 
of tlie English [XMsesBiona in France, 
raaaed tbe I'rown considerable ex- 
]>euse. According to Lord Cromwell's 
statement of 14311 llie ordinury revenue 
still avuiluble lind, owing to tiled bor- 
dena. become reduced from £23,000 to 
to £8390. Tlie Durby of Lancaster 
brought in only £2108 nett ; the in- 
direct taxes upon wine and other oom- 
moditien bmuKht in £26,3e(j. Tito 
expcuHs of tbe garrison i^ Calai4, on 
tbe other hand, alone excised tbe ordi- 
nary revenue of tbe Crown (Stubba, 
iii. 117). To this (iciiod belong also 
precedents of an authorization to con- 
tract loans. With the aaaialauce of liia 
council Ibe King was empowered to 
borrow monev by WDrmulB under his 

Erivy aea). f'roqueutly, too, the luem- 
era of tbe council advanced money 
from their own resources, or gavo per- 
soDUl security to the merchants who 
lent it. At ditHcult JunctureH they 
were empowered by Parliament to f^ve 
security for great loans, by pledging 
the taxes which were due. After 1421 
tho sum for which tbe council aboulil 
be authorized to give security was 
generally limited, tlie amount being 
from £20.000 to £100.000. After the 
death of Cardinal Beaufort these trans- 
actions disappear. 

During tho van of tbe Rosee finan- 
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Gial embarrassmeDts, as may be well 
understood, had become permanent. 
Under £dward FV. new extraordinary 
imposts were accordingly introduced. 
The Parliament of 1472 granted an 
army of 13,000 archers, to be paid at 
the rate of sixpence a-day for a year. 
The Commons and Lords, in two sepa- 
rate documents, further resolved that 
a new and full tenth should be levied 
upon all property and income to defray 
the expenses. In the following year, 
however, this was found too difDCult 
to collect, and so a fifteenth was voted 
after the old fashion. In the same 
year begin exactions by way of bene- 
volences (forced gifts from private in- 
dividuals), which soon became odious. 
In the following year (1474) the grant 
appears in a round sum. 



It was not until the royal power had 
become completely restored under the 
dynasty of the Tudors that the system 
of direct taxes, as land-tax and income- 
tax, was completed, put into regular 
execution, and permanently established. 
Under Henry VUI. the grant in 1514 
rises to £160,000, according to a care- 
fully graduated scale from land, per- 
sonal property and income. Under 
Mary the expressions subsidies, in- 
comes, tenths, and fifteenths acquire 
definite technical meaning, the subsidy 
as a land-tax of twenty per cent. (48. 
in the £), the tenths and fifteenths 
as an income-tax of thirteen one-third 
per cent. (2«. 8c2. in the £) (Stubbs, iii. 
355). 
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CHAPTER XXVI. 

W^t OTIburdb at tj^e OTIosc of tj^c ittfUblt ^ges. 

The thorough remodelling of the State in this period is con- 
fined to temporal interests, and to the legal relations subsist- 
ing between the laity and the royal power. The Church 
remains unchanged in the face of this metamorphosis, and 
includes all classes in a constitution of .which the form differs 
greatly from the spirit. At the close of the preceding period 
the power of the Boman Catholic Church had reached its 
zenith, at which point it had become a compact political 
system. 

A sovereign Head of the Church confronts the temporal 
King, and in England claims even a feudal suzerainty with a 
feudal tribute to be paid annually. 

A spiritual parliament, with an upper and a lower house 
(convocation), confronts the secular parliament. 

An exclusive ecclesiastical legislation, grant of taxation, 
and jurisdiction stand firmly opposed to that of the temporal 
power. This jurisdiction, in the ecclesiastical sense, embraces 
a system analogous to that of our modern administration, 
executed by professional oflScials with a bureaucratic consti- 
tution. Moreover, the most important temporal offices of 
Lord Chancellor, Master of the Rolls, Keeper of the Privy 
Seal, and not unfrequently that of the Lord Treasurer, were 
still in th(B hands of clerics. 

Both political systems now rank side by side, each to a 
great extent requiring the help of the other, each supplying 
the other's deficiencies, both embracing all classes of the 
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population. The great wealth of the Church (1) at first 
attracted all classes of the commuaity to her Borvice. The 
number of the cliTici was accordingly extremely large ; the 
lists of ordinations in the greater dioceses often show hundreds 
of persons who in the coureo of a single year had received 
the higher consecration. Almost every family had relations 
among the lower clergy, the country squire counted kinsmen 
among the canons of the greater foundations, whilst the 
higher nobles and officers of State strove to gain ei)iscopal 
for their sons who were dedicated to the clerical profes- 
sion ; even the bondsman class found a place open to it, in 
lite of legal prohibition. Among the lower classes, the in- 
inence of the Church became even more extensive, now 
that the orders of mendicant friars had entered into bonds 
of sympathy with the poor, who, in very many matters, found 
reason for being discontented with the laws and measures of 
taxation established by the wealthy. The bureaucracy of the 
Church, with its standing army of monks and spiritual orders, 
liad developed itself into a steadily working system of domi- 
nion over the human mind. No temporal rule could, for any 
length of time, maintain itself in hostility to such a power as 
this, which swayed the masses, and continually admonished 
them to obey the divinely appointed ruler. As the Church, 
on the one hand, extended her consecration to the monarchy, 
BO, on tlie other hand, sho guaranteed the rights of the estates. 
AQd from a like interest as the nobility, held fast to Magna 



V 0) " The clergy were, as a bf-lj-, 
fiiwy rioli ; the propurtion of direct 
taxatli>n bonie by tlieni Bmciunteil to 
noaity a thiril of the wliolo ilitect 
Liiation of the nation ; they posseH9i:J 
in the conititution of Piulianie~'^ ~ ' 
COD (oration a gimt amonnt of p 
inwor, a miijority in Ihe Ho 
Lorde, a rtcoic"i^ organiintioD a 
cilate of ParliaiDButi two taxing legis- 
latinj; UBemhlii ■ in tlie prorinciiil 
convocationi : they liad on thtir ^eat 
crtnte* jurl»diotinns and frnuclilBes 
«<]ua1 to thoiW of thn grunt noblcx. itod 
■n the apicitual couria a whole Byatom 
— jiidicfttura p- "'■-■■----' 
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more di»:pt; penetraling and taking 
pnciiilnnce of every act ond OTcry ro- 
Intiuii of men's Uvea. They liail grrait 
jmiaanitiea also, and n rnrprir^itc co- 
htaion which gave BtTon^tli nnd dignity 
to tba meanest member of tliu class 
(Stublie. iii. 365, SliC), The ealutee of 
the bisbopB nnd moniiBtories extended 
into nlinost alt (ho HtiVdiHtricla of the 
coniitry. They veto well maongod; 
the Cistercians especially wero re- 
garded aa gooil farmers and sheop 
Breeders. The Church appeared every- 
where to the oountry peoplo as a geno- 
roils landlord. (See Stnbba, iii. chap, 
xiz., touching the whole relations be- 
tween Church and State.) 
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Charta, the confirmation of which instrument was repeatedly 
brought about by the higher ecclesiastics. Their judgment 
it is which makes constitutional oaths binding, and theirs 
also which in turn releases from them. (2) 

This mutual relation also finds expression in the parlia- 
mentary constitution. In it the estate of the prelates did 
not, as on the Continent, appear as a mere representation 
of manorial rights, but as summoned by royal writ to the 
highest dehberative, judicial and tax -imposing assembly. 
Hut the royal right of summons had a difi'erent significance 
for the ecclesiastics and for the barons. The summons of 
the bishops resulted naturally from their constitutional posi- 
tion as pillars of the ecclesiastical power, and elevation to the 
bench of prelates was after King John's reign no mere grant 
of favour. The clerical caste for a long time nominated its 
rulers by free canonical election, and made the grant of the 
temporalities a mere confirmation on the part of the King. 
The caste spirit created by the celibacy of the clergy 
kept the prelates more closely united tliau the secular 
magnates. The privilege of clergy made them personally 
much more independent than the temporal lords. It was 
accordingly an advantage of this administration of the realm, 
that the benches of the bishops and the temporal lords could 
not, at all events, form two independent chambers, as was 
the case on the Continent, where the landed interests had 
become the basis of the estates of the realm. The claims 
advanced by the bishops were modorated by the voices of the 
barons, and the martial insolence of the great temporal lords 
kept in cheek by the votes of the spiritual magnates, who, 
according to the pai'liamentary writs, even formed the 
majority, though they did not always appear in such num- 



(2) Tho elate of tliinijs in lliiii puriod 
irai nertalDly Bomewbat iliOcrent to 
thnt in tlio prooi-diiig. In rnrincr times 
tha clergy simply preoobed nhedience 
towonlB the King, but Ibe elcrgjr was 
nnw always tciuI; to quale inatanceB 
of "Kings like Haul and UiTal" in 
tUo dispiit(;a betwten Cburcb ard 



State (HI mntlcra of jurisdiction; and 
it wns no easy tiisk to determine *' nbat 
WOB to be rendered to God and wl>at 
tn Cicsar." atn^oiding to tho proiichars' 
idena. There had unmixtakiibly como 
nbnnt a oooler relation to tlie Qionnrcbj 
on thbg side (Slubbs, Ui. 613). 
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bers. Most beneEcial of all for both parties was the customary 
co-operation of the prelates and barons in the great council, 
in conducting the responsible busineBS of the central govern- 
ment. 

In accordance with his experiments at a political govern- 
ment on a great scale, the aim of Edward I. is directed 
towards summouiug the chapters and tbe parsons of parishes 
to Parliament in addition to the prelates, in order to have 
the ecclesiastical middle class duly represented, and to bring 
about an understanding with the gentz de la cammime. The 
immediate occasion for this was certainly given by tbe system 
of tasation; but the consistent enforcement of this measure 
and the systematic opposition of the clergy to it, proves that 
the royal comicil recognized in it a politically important 
measure. At firat, to combat the papal prohibition of taxes, 
Edward I. was desirous of giving the inferior clergy a position 
analogous to that of the Commons, with a view to arousing 
and keeping ahve in them a feeling for the common weal. 
Consequently an instruction, bearing the introductory words 
Prmmunientes, (3) was addressed to all the bishops, enjoining 

(3) SiDM M Klward t. the writ isaued 
to the Aiclibislinp of Canterbiir; tutu 
M (oIIuwb: "Sieui Las jtutiiiiina, pro- 
vida cirenrnipecfume iaer<tmm tinnei- 
pwm tlabilita, hortalur el ilatud, at i/tiod 
mniMa Uingit, ab oiRiiAa* approlietUT, 
tie rt I'nnuil etiidmt.er, tU comnuintAiM 
pmailU pro (p«r7) tvmrdia pmriia 
eonmiuniier (Jreietur. . . . Prmnunionfe* 
Priorem et CapHtilnm EecUvim nvlf js, 
Jrehtdiaeonuin, tolwnqut Cleram voir. 
Dior*, faeieiitn, ipiod iideia Priuf et 
Artl>maeonu$ inpnpriU pentmit lufa, 
et dietumOapitulumperunum.idemqtte 
Genu per Proeuralorti daoi idontot. 
pUnata tt Mtiff,eienlrm wiettatem ah 
iptit Capilula at eUiro habenlfi, una 
(vMtnim intertitU, ntodit omnibu*, tune 
ibidtm ad Iraetandum, ordi'Mndun el 
/aeitBduM, nobiteum tt eunt mirUrii 
PrrlalU et Praeerihiu, «( oiii* I«eolU 
rtgnt noUri, inialiUr lit h^ilUmodi peri- 
ru/i'i ft rriMgilati* maliUii cbeiandam." 

Thii puttfrn for this fomiQls is met 
witli as early hi 22 Edward I. in tiie 
wtitt uf duuunous to a oocvocatioa 



(■■ Pari. WriU," i. 19). The clergy in 

of its tenures in frankalmoign, on uo- 
ecunt or ila glebe Innde, Kod tia per- 
sonal propettj. The prelalfa also in 
tliB spiritunl niBembly vote Ihe monunt 
of Ihe tax only upon their spirituali- 
tiea, whilst their fcudul estatea graut 
the ontumou aids together with tbe 
barons in ParliamcDt (Kep., i. 214). 
Tbe clause Prmmunitnlet was rctaintd 
in the same s«D«e nfter 2» Edward I. 
without material alterfttion, vet not 
alwnye added. But from the flnt llie 
clergy ahowed a strong i«aiatain» to 
the royal ntmmons, and therefore in the 
years 1314-IMtlaBeparotecironlar was 
addressed to both archbishops, nrging 
them on their part to provide for the 
appearance of the clcricul profeasion in 
tbe parliaments. After 1340 tbe Crown 
was coDto&t with the pmctioe, that the 
clerical tithes ahonld be votiid in the 
provincial synods, and benGeforwRrd 
luid lees weight ujiou the a|>pearali«a 
of the towur clergy io Parliament 
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tbem to summon to the national asserubly the deans and arshn 
deacons in perwon, to represent each chapter by one, an 
clergy of each diocese by two deputies, who were to increase 
the ParUament by about one hundred ecclesiastical members, 
and deliberate in the same manner as knights and citizens. 
But there immediately arose a violent opposition against this 
method of voting the tases jointly with the laity, and against 
this kind of summons. In 7 Edward II, the clergy declares 
it not to be usual that they should be summoned under the 
authority of the King, and that they ought not legally to be 
so summoned. For the next Parliament a second missive was 
for the first time addressed to the Archbishop of Canterbury, 
with a repetition of the order to appear. Still the clergy 
in 8 Edward II. protest even against this indirect citation. 
They describe the Parliament as a mrui sitiijularis — begun and 
continued in the King's cuntera,- — and to such a ciirm the 
clergy could not be summoned without a manifest infringe- 
ment of their privileges. They make at this time their grant 
of subsidies dependent upon a previous papal mandate of 
authorization, such as in 13 Edward II. had allowed the 
grant of a tenth for a year (" Pari. Hist.," i. 159, 177). In 
15 Edward II., in two convocations, they vote once again an 
aid " in obedience to the authority of the apostoUc chair," 
In 16 Edward II. every further money grant without this 
authority was plainly refused (Peers' Report, i, 284). In 17 
Edward II., the King finds himself obliged to entreat the two 
archbishops to convene a convocation. In the course of the 
dispute, however, this opposition was overcome with the 
assistance of Parliament, after the Crown had agreed, in 



(BfnbbB, iii. 320). Wilb resani (o tho 
papul prohibition or the tuiation of n 
olorical icnomG u ficliou vna resorted 
to; DBmelf, that the (^tcrical graiita 
were made of "tree will," and ainoe 
the clergy besides sliued the higher 
rate with the cities (geueiall)' nne-tetilh 
vherc the counties pay oce-fifteenth), 
this taxnlion gave lees reasoo for irrita- 
tioD. Thu coDTocationB aa a rule dn- 
termintMl likewian to pay tlie rale voted 
by the oilies, without hirther diaputo. 



Aliout tho tamo time the oppression of 
the papal taxiitino c«aBed, which liad 
been severely felt in lliB century of 
the three Edwiirds. After tho popea 
had taken up tbt'ir rptiidetioc nt Avig- 
non, this prt?BBUrc beennio lighter, and 
RiHiard II. wi.n eimbled to direi-Uy 
forhiil the I'liwtioti of a pnpal impost 
(13M!>). The t'eiirki tribute promiaoil 
by Ji>hn liud l>i'cii nlready uboIUheU 
bv resolution of FBrliament In r' 
yearl3G6. 
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addition to tlie writ of BummoQa addressed to the bishops, to 
issne another and special summons to the archbishop. Only 
the latter, as being an eecIcBiastical authority, was obeyed, 
and as being a Bummons to a "convocation" and not to 
Parliament — whereby an appointment of time and place was 
very often made differing from those contained in the royal 
writ. The representatives of the lower clergy only appear as 
members of their spiritual synod, and not as members of 
Parliament. With this rule the writ of summons (Prasmu- 
nientes) became after Edward III. the regular formula, (4) 

In these proceedings lay a grand attempt to effect the union 
of all ranks, but also a proof of the truth that no assembly 
of estates can have any foundation without legal equality. 
In the Dpper House that equality existed for prelates and 
barons by feudal tenure and royal summons, and above all by 
their customary co-operation in the central government, — they 
accordingly cleave together ; the inferior clergy, knights, and 
citizens, however, do not. The more firmly knights and citizens 
as commoners are welded together in the Lower House, the 
more do the aspiring middle classes appear to become es- 
tranged from the clergy. A blending of the temporal middle 

(4) The iTords employed in 11 Ed- nwn biuincaa, and thej voald do the 

wiLrd IIL and in later tJmeB repeated «ame. In 9 Richard II. the graating 

in Ibe second miaalTe addreased to the of a vote of sulnidlea under the con- 

■rchbiilmpa : "jtufum el cniuKinutn m- dition that the cletg; gboiild vote a 

libni, ut ppr eunmunvi •Hhiiilia nam- certaiu sum, led In dmiliu protesta 

nimlbtu pfviealh oecurraluT," Toaaiia ("Pari. Hirt.," '- 884). But na Par- 

ParUament aa well bb in tbe oouutry liameut voold not give np its privilege 

an echo, which the clergy wu Dot able of canfirmiag the taxes vhiob had 

nemunentl; to ignore. lu IS Edward been voted by the convocation, to the 

III. fur tbe 6r3t time the grants of Purtiamout aUo clftimi>d that its ata- 

convocatian were entered upon the par- tutea should bind the clergy, " like the 

liamenta^ rolls, and finally fixed In itatates of all Christian prinoes in the 

the form of a etatute (Rep., i. 317). early cfnlnriea ot the Cburcb." The 

The exiatence of separate money-voting question never raime to a const itntional 

uaemblies led. however, for some time settlement, for the conflict was appeased 

looeeT to ounfiicts. Fur instance, ia in the flflccutli century by tbe money 

1 Blchard II., tbe Commone propose grants of tlie clergy being made in s 

100,000 murks, if tbe clergy (who pos- sopnrate asssmbly. But on that very 

Kwed one-tbird of tbe kiiigiloia) would account tbe King was obliged to derive 

gnat 50,000 marka. The clergy an- the duty of tbe bisbopg and abbots to 

Ewered that theirgrunt had never heeu appear m the Upper House from their 

made in Parliaiacnt, nor should it be feudal duties, and hud therefore, for 

M : the laily sbouhl not and could not cousiBlencj's sake, to dispense with tlie 

bind the olngy, nor the clergy the attcudatice of abbota who held do feus 

laity: (be Ocnniiinni might do theii oftheCiawii. 
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1. Under the general term jtrmmmire a number of violations 
of the province of the secular state by the ecclesiastical power 
were threatened with severe penalties. The first statute, 27 
Edward III. stat. 1, is directed against the citations to Rome 
in matters which belong to the cognizance of the royal coort. 
The write of " priemuniTe facms" which were issued with 
reference to this, and threaten banisbment and severe corporal 
and pecuniary punishments pave the way for a series of 
statutes, which repeat the penalties of pnemunire against the 
obtaining of ecclesiastical offices to the prejudice of the King 
or any one of his subjects, against the exportation of money 
to foreign parts, against the introduction of sentences of ex- 
communication from foreign parts, against the exemption of 
clerical personages, against immunity from the liability to 
pay tithe, and finally against the interference of the Pope 
with ecclesiastical elections. The prtemnnirc did not, however. 
prevent an action being brought in the papal court in cases 
where, according to common law, no action lay. On this 
question as on others a kind of compromise was effected 
between the Crown and the Curia. A royal veto was i 
exercised, but the appeals to Rome now seldom appear. 

2. The SUitute of Provisors, 25 Edward KI. stat. 4, threat 
all persons who accejjt the grant of a benefice from the Pope 
with imprisonment and forfeiture by the nominee of all income 
arising from the office. The practical result was, however, here 
also a compromise between the Grown and the Curia at the 
expense of election by the chapter. In the case of a vacancy 
the King sent the chapter " his licence to proceed to the 
election," simultaneously with a letter, which pointed out the 
person whom the King, in case of their election, would 
accept. At the same time, the Pope was requested by lette] 
to confirm the same person by papal provision. All repf 
tions of tlie statutes only led in practice to a division of 
appointments between the King and the Pope. (5) 

(5) Tha Troe ntnnDicBl election etm- oame at first enToloped in a long 

ceded by Jolm met with an impcdi- scrioa of controvurBieti. In tho joara 

mt'nt in thu faulty cunEtitutiuii of the 1-215-12U4 not less tlinu thirty coii- 

Euglish CBthtJriU cbBj)t«r, and be- tested electioiiB of prul»tw t 
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3. These are closely followed by supplementary statutes of 
a more special nature. For instance, in this year 1349, on a 
special occasion, an ordinance was issued with the consent of 
the barons and Commons, which prohibited the introduction, 
acceptance, and enforcement of papal bulls and other missives 
in the kingdom, and threatened all who contravened the order 
with arrest. This ordinance was not registered as a statute 
and remained unenforced, but was in later times in a revised 
form incorporated vrith the statute of prasmimire (25 Edw. 
stat. 4). To the same series belong prohibitions of ahena- 
tioDB in mortmain (7 Edw. I. stat. 2), partly of the era of 
Edward I., and later parliamentary enactments ; articuU 
cleri (9 Edw. II. stat. 1) containing sixteen articles of griev- 
ances set forth by the clergy touching secular interference, 
with the answers of the King in eonneil having reference 
thereto ; the statute 14 Edward III. stat. 4, touching the due 
administration of clerical estates pending vacancies in the 
sees; the statute (£« 08;)'>r(a()8 rnliffiosorum (85 Edw. stat, 1) 
against the payment of taxes and money from EngUsh monas- 
les to foreign superiors ; all which are the outward expres- 
of the repelling of ecclesiastical encroachments and of 






to Bume for fluul Bettlcmeut, It 
utU Hrcgorj IX. hml, itt 

didtttee, iijui liirlurmg the right of 

elevtion forfeitetl tiiii) iippointeil a tUiltl, 

Uut the apj-eal Ui Giime bccoiuo lims 

fro]ueaI. But after EUnard L bottk 

King and I'ope cxeraised their iii- 

flucDco with »ucli riwiliition, [but for 

tbun a oeDtur; ttio right of 

D became alrubat inuB'ixjtiiiil. 

tile commiiDcemeiit of the &f- 

oeutury [he|mpul(-lniui UBSunicd 

form of K direct uppointiiieat (pro- 

Gtcgpty in., ulienilf hod do- 

of Uio bi«liop« of Liucoln atid 

iUbnrj' B " Dtuviaiau " of not less 

~ throe bundiul foreigD drrg; ; in 

times Inuoocnt IV., after tbe 

ighthood hwl liegaD to help tliem- 

•elve» by drtvlug avaj the foreign 

cZmct, bud nbandoDud these dlreot 

cUiiDB in EugUad. In the fnurteenUt 

ooiitury, lionrever, tlio papul pruvigionB 

■nd tuMitvutiolu ugaiu pluj^ an im- 



pnTtsDt part, thoujjh the Pope and the 
King usually oamo W an ixnderetand- 
ing, and a free cleotion by the chapter 
waa letdnui effectual. It wub Hour; 
V. who first rcBlorod to the chaplvm 
their " free " election, whoruupon Tope 
Martin V., in the course of two jean, 
fiUed DO 1g8B than thirteen cpisoopal 
«cee by " proviBion." Under Henry 
VL a kind of cnmproiuiaed division 
was resorted to, by viifuo of which the 
King aa a rule Bueoeeded in appointing 
his nomineta, and tbe Pope his Italian 
cundidatea. Under Henry VII. the 
King'inomineoBwrre without exception 
appointed. We must renember that 
iu aU then instances, tbe question lay 
in the background — " whether the King 
usd nation sliould accept, at the Pope's 
dictation, the nomination of ao large 
a portioD of the U.iuBO of Lords as the 
bishops rt«lly formed," wbicb "would 
have placed the decision of national 
policy in tbreign handa" (.Stuhbii, 
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the beginning of a movement which in the sixteenth centuiy J 
culmiuated in the Reformation, (6) 

The internal roasons for the gradually increasing feud be* 1 
tween Church and State lay, however, in the altered voca-l 
tion of the Church itself. The roots of its power were also I 
the roots of its decay. Both are contained in the moral audi 
intellectual life of the people. When the battle of thej 
nationahties was forgotten, the oppression of the weakerl 



fS) The pnrlianientiiry atatutea 
Kgaiust tho eDcroacbmonta of the 
ecoIeeifutLC&i powui in this period 
rhieQy coucitu property and taxutinu ; 
yot in wrtain poiuU involve slao the 
eoclesiBatical jurisiHotion and the pro- 
vince of coercive meaaurea against the 
iHtty. They are important from the 
poJDts of principle, in bo far bb the 
King in PnrllBment deSniteJy claims 
to exercise the higher right of de- 
cision, where the limite between the 
■piritaal anil the temporal poner aru 
nialltTsofcontroveny, From thia point 
of view the statnte^ onDoerning pra- 
munfre are the most important. A clear 
survey of tho statutes affectrng the 
clergy ia giren by llonlnnU (" Uannal 
nf the Engliah Constitution," 1859, pp. 
137-156). StubliB rightly remarks ; 
" Almost all the examples, however, in 
which the clergy went beyond their 
reooKuizeil rights in regulating tlie 
oonduct of the laity, corns under the 
head of judiolul rather than of legisla- 
tive action ; in that depiirtment the 
common law had its own safegnards. 
. . . Petitions in Parliament against 
the encroach mcnia of the spiritael 
courts are frequent, any direct conflict 
between the two legislaturus is ei- 
tn>me]y rare. ... If the claas-aym- 
pathies (of the bishops) were with the 
clergy, their groat tem|>oral estates 
and offices gave them many points 
of interest in common with the Isily. 
. . . England was spared during the 
greatest part of the Middlu Ages any 
war uf Iheuriea on the relatjous of the 
Chnrch to the »tate" (Stubbs, iii. 326). 

In Parliament itself the prelates 
never forgot (heir ecalesiosticol interest, 
yet voted as a rale on quesdous of 
public and social policy in a patriotic 
and mi'dnratt spirit. 



For the reflation of the jurisdiction 
of the tribunals the Crown bad, mors-l 
over, the aasit<lanoo of the early 
technical frnming of the writs with 
regard to the rights of the Crowo. 
All suits touching the temporalities of 
the clergy were subjected to the jaris- 
diction of the royal courts, and scarcely 
a trace of opp<»ition to this arrange- 
ment can be discovered. Even Ulan- 
vill gives certain fonnnlss of the 
"prohibition," bj which spiritual tri- 
bunals were forbidden to enttrialn 
suits in which a Isy-fee waa involved. 
Particularly a writ of prohibition iasoM 
against the excommunication of aroyal 
vassal or servant without the sanction 
of the King. As against the prelates 
the ouatomarj law of seizure of fiefs 
was also enforceable. For instance, in 
1381, Edivnrd I. in the sternest I«nnB 
forbade the archliishops and bishops to 
discuss questions in their Coneiltit 
which concerned the Crown, tlie persM), 
or the council of tlio Ein^, or to make 
any congtitution against hia Crown and 
dignity, " if their baronies were dear to 
them." To the controversial meaaurea 
for conquering the resistance of the 
clergy to the taxation belongs s curioos 
military commund (Hot. clana. la Bilw. 
TIT ., iii. l!t, 13^9} by which the bishops 
are ordered to arm all abbots, priora, 
monks, and other spiritnal persons, 
from tbe age of sixteen to sixty, to 
draft them into oonlingenta, and drill 
them, and arc referred to tho decree of 
Parliameot touching the national 
armament against Frauee. This extra. 
ordiiiary document has been copied in 
Grose ("Military Antiquities," vol. L 
pp. 44-16). Three simUar wriU of the 
dates of 46 Edward UL, 47 Edwaid 
III., and 1 Richard H. are to be found 
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classes mitigated, villeinage dying out, and the State begin- 

Iniug to display more anxiety to give doe legal protection, the 
Ohuich had been deprived of a portion of its great tasks, which 
Were now more justly cared for in secular legislation and 
fcdministration. This was true also of the Church as an 
educational institution. Whilst she had been until the thir- 
teenth centiu-y the alma mater of all peaceful arts and sciences, 
from that time a falling off is observable in her intellectual 
cultivation. The fact was particularly important that in the 
thirteenth century the jurisprudence of the laymen had 
emancipated itself from the Church, and begins to make itself 
the champion of universal struggles for emancipation, which 
are soon followed by the thronging of the laity to the 
imiversities. A political life that was peaceful and orderly, 
when compared with that of the Continent, bad rendered 
aspiring spirits more susceptible to the arts of peace. The 
educational institution of the Church had for a time uniformly 
remodelled the nations, but thus cultivated and elevated they 

slowly return to their own paths again. To these justifiable 

^^Biational and intellectual aims and aspirations the Church liad 
^^ftothing else to oppose than political power and spiritual 
^^Esoercion. The firmer the canonicaliy elected dignitaries held 
their baronies, the more did they begin to feel at ease as 
landed nobles, especially as, on the other band, the nobles 
^^^ntered the Church in great numbers. 

^^L In England, also, it was birth that now decided tbe appoint- 
^^Kients to the high offices, whilst merit, education, and capacity 
^»Were overlooked. The revenue became more and more con- 
centrated in the hands of the prelates, the tithes were largely 
appropriated by monasteries and foundations, to the prejudice 

»of the preaching and woridng clergy. The Church, thus 
constituted, possessed neither the energy nor the will to vie 
Tnth the rise of learnmg amongst the laity, but abandoned a 
part of her province to the lay jiu-ists, whilst she only opposed 
the higher and more general aims by repulse, spiritual coer- 
cion, and the prohibition of independent investigation. The 
^■natural consequence was that doubts arose as to the authority 
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of the Church, both in its Bpiritaal, and in its temporal 
capacity, coinciding with the fearful stale of confusion of the 
Roman Curia and the high ecclesiastics on the Continent. Bat 
as the heresies attack the very dogmas and the constitution of 
the Church, and the latter now begins to fight for her ejListenoe, 
she makes use of ber immense power, and punishes heresy aa 
ecclesiastical high treason and as a political crime. In Eng- 
land this was, of course, more difficult, as the execution of the 
penal sentence was dependent upon a royal writ. With 
difficulty the Church obtained a writ fi'om Richard 11., which 
empowered the sheriffs to arrest heretical preachers, but 
which reserved in the case of laymen a special chancery writ 
for every arrest. Even against this the Lower House pro- 
tested with the declaration "that they were not minded 
bind themselves or their heirs to the prelates 
their ancestors had done." It was not until Houry IV. thi 
the Church obtained free scope for her peual jurisdiction with- 
out a writ de keretico cumburendo. A period of the burning of 
heretics now begins, and of the obligation of the officials on 
oath to esterminate these " conspirators against the King and 
the estates of the realm." But the religious confusion was 
for a long time covered by the still greater confusion of the. 
struggles of the nobles in the wars of the Roaes. The deeply 
demoralized condition of those times was partly dua to the 
Church, which, preferring power and the goods of thia world' 
before all else, estranged itself from its vocation and the: 
hearts of the people. 

It is certainly not easy to determine with certainty how 
deep the anti-Roman movement had penetrated in this 
period. The national pride saw itself essentially injured by 
the papal pretensions at a time when the seventy years' 
"Babylonian captivity" of the papacy in Avignon had suo-f 
ceeded in makuig the papal throne the instrument of the 
hostile policy of the kings of France. As late as 1378, ou 
the death of Gregory XI., in consequence of this condition of 
things, three-fourths of the cardinals were French. Certain 
far-seeing and conscientious men of the period, discerned the 
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Btill more radical demoralization of the whole Church; but 
their voices assuredly found more echo in the national pride 
than in the conviction of the untruth of individual Boman 
Catholic doctrines. The later events of the Eeformation, at 
all events, give no evidence of any deep stirring of the minds 
of the masses. (7) 



(7) During the last century of this 
period, a small but energetic party of 
the Commons was evidently untiring 
in its motions in favour of the new 
heretical tendency and against the 
existing institutions of the Boman 
Church, yet without being able to re- 
cord any important success. Without 
exception, these attacks are directed 
against the position of the prelates, to- 
wards the seizure or even the seculariza- 
tion of their temporalities, and often also 
against the spiritual orders, but not 
against the parsons in their regular 
vocation of instruction and the cure of 
touls. That the clergy as a profes- 
sion and in their general functions 
were not the object of the attacks, 
and that they still felt themselves as 



such safe from the laity, is shown by 
the characteristic phenomenon that the 
clergy of this period were divided 
against themselves into just as nume- 
rous and violent parties as the nobles 
and commoners. The secular hated the 
regular clergy, the cathedral clergy 
the monks, the Dominicans and Fran- 
ciscans regarded each other as heretics, 
the Cistercians and monks of Cluny 
eyed each other with the old jealousy, 
and to all this must be added the 
numerous controversies arising from 
disputed papal elections (Stubbs, iii. 
369). In any case, the moral respect 
in which the clergy were held was 
most seriously damaged by the burnings 
of heretics and by the behaviour of the 
churchmen iu the wars of the Boses. 
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CHAPTER XXVn. 

^6e Jbttuggles of tjbe Bing in ^arHanunt 

The exercise of the sovereign rights had now become so 
closely interwoven with the self-government of the counties, 
and so artistically combined in Parliament, that, thanks to 
the wisdom of the legislator, an ideal political constitution 
appears to have become realized, such as harmoniously blends 
together all classes of society in the service of the State and 
expands to the utmost all the resources of the nation, enabling 
it to fuljGll the highest tasks of its legal, educational, and 
economic development. But it is not given to nations more 
than to individuals to attain such high aims without hard 
trials and struggles. As in the preceding period the monarchy 
appears from generation to generation in an ascendant and 
descendant motion, so does this epoch display, in the course 
of six generations, an unexampled picture of a rise and fall 
which appears peculiar to English history, now that the 
monarchy had become the head of a powerful assembly of 
estates of the realm, in which the conflicting interests of 
society take the form of violent parties. There is a tragic 
contrast between the beautiful and glorious dawn of this 
period and the bloody sunset which ends it. Though to the 
people of that time they were questions of life and death, to 
us the struggles of this period appear colourless antecedents 
to the establishment of a system of constitutional law, just 
as in reality the wildest struggles ended in a Arm result and 
permanent arrangement of classes (Chap. XXVIII.) and a 
firmly established monarchy (Chap. XXIX.). 



m 1 



eWnarU 5. (1272-1307). 

The age of Edward I. ia the reverse of the immediately 
preceding one of Henry III. It ia the age of the brilhant 
reatoration of confidence in the monarchy ; the zenith of the 
English Middle Ages, the period of the foundation of the 
systems of legislation and taxation, of judicial procedure and 
police laws ; of a central administration with an active official 
ataff of the counties and municipal unions, of the demarcation 
of the respective apherea of activity of the council of the realm 
and the assembly of magnates, of the prouese of crystalliza- 
tion, which now incorporated an organized representation of 
the communitates into Parliament, aa being the "supreme 
|oouncil of the Crown," and finally of the development of the 

;hta of Parliament in their three main channels. 

The legislation still continually initiates in the King. The 
high ideas of this reformer, who found in Bishop Burnet a 
rare adviser, made him seek of his own accord the advice 
and the consent of his prelates and barons, and in important 
matters of the Commons also. These aummonses {sometimes 
of mere assemblies of magnates, sometimes of knights of 
ehiree, and sometimes of counties and cities together) are 
issued on the King's unfettered judgment. 

Taxation by Parliament was for the vassals of the Crown 
An already existing legal institution. The refusal of the clergy 

principle to pay taxes, and the resistance of the magnates, 

luced Edward I. to make full concessions, feeling the im- 
ubility of maintaining a one-aided right of taxation in the 
manner against the united opposition of the clergy and 

iple. A magnanimous feeling for the present and future 

latness of the nation outweighed all dynastic considera- 
aons, and recognized the money grants of the communitaa 
tgni for the common profit of the realm, "ut quod (rmnea 
tangit ab omnibus apprabdur." 

The control of the central administration by Parliament 
,'Bppears under this, as under normal reigns of later times, 

the form of petitions, motions, and complaints. According 
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to intention and resiilts, the military powers of the Kin^' 
were exercised for the honour and advantage of the realm, 
the judicial and police powers for the maintenance of law and 
peace in the cotintry, the financial powers for the common 
profit of the realm, and the power over the Church for the 
maintenance of national independence ; and on that account 
the estates never thought of an immediate interference with 
the course of government. 

In the first half of the reign occurred great acta of legia-' 
lation and the victorious war in Wales ; in the second hal 
the acknowledgment of the constitutional right of the estates 
to vote tasea and the war with France and Scotland. 
Financial difficulties are common to both; yet the period is 
pervaded by an harmonious tone. A popular monarch finds 
energetic and ready support as often as he demands it. This 
monarchical government according to laws, strengthened by 
the free co-operation of the estates, with its enormous develop- 
ment of mihtary and financial resources, forms a marvellous 
contrast to the miserable personal rule of Henry III. It left 
behind it among the people the consciousness that the political 
government is best centred in a single hand — the hand, namely, 
of a constitutional monarch, and that it still keeps ita regular 
course where the feehng of his royal vocation lives in the 
monarch. At the same time this period had fostered that 
spirit of manly courage which was enabled to help itself in 
those times in which the monarchy lacked these qualities. It 
was certainly no easy task under such a monarch to raise 
the firm and dignified opposition with which the great coo- 
stable and the great marshal, the Bohuns and the Bigods of' 
this period, at the head of the Crown vassals, raised their^ 
voices in contradiction of the King, to enforce the common 
right of the estates to grant taxes. The episode of Magna 
Charta so far repeated itself once more, and the next genera- 
tion showed the neceessity for this manly feeling. (1) 

(1) As tn Edward I.'s Parliamenta, important legielntive acta have beaa. 

coQBult i'unv ('• ParliamenU," pp. i9- given in Hid notes to Chapter XXT. 

69). Fcera' 'lteiM)rt (i. pp. 171-25*), The positioo of royal legislntor ia 

StuLU (ii. aecB. 1T9-1B2), The most maintoinsd in the ityU' of the uttr 
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©Wnart U. {1307-1337). 
Immediately after the death of Edward I. a foolish retreat 
jtnd the cowardly surrender of Scotland indicated that the 
royal management of the external affairs of the State had 
again ceased. By the grant of the highest honours in the 
realm and the squandering of the moneys of the State as 
well as those of the royal household upon a foreign favourite, 
Edward II. proclaimed an equal incapacity for internal 
government. The insulted magnates, with the Parliament 
on their side, become rebellious, and league together under 
arms, and under the name of " Ordainera " force upon the 
king an executive council consisting of two bishops, an oarl, 
a baron, and a representative of the earl of Lancaster. 
Although the most powerful Earl of the realm stands at the 
head of the opposition, yet dissension is again the outcome, 
followed, after a few years of mutual persecution, by the 
fall of the party government. If, however, these events, in 
which right and wrong are tolerably evenly distributed, are 
compared with those of the times of Henry III., in which the 
best and most diaceming men like Pembroke and Montfort, 
are wrecked on the unfinished constitution, yet even in these 
struggles the progress of the constitutionally organized State 
IB evident. In this crisis the heads of the ruling classes to 

iheir own risk and at their own responsibihty step into the 

^Hinp ; but the ringleaders pay the penalty for theu- excesses 
^^mith their lives and property — a course of affairs which con- 
^HUnued down to later centimes, and which has preserved to 
^^Bie aristocracy, together with their honour and their influence, 
^^Btie heavy responsibihty of a ruling class. With the support 

tttteiL The itatuto or Acton Bnmcl towards liia prelates, parU, aoc) barou 

(13 Edw, L) begins with the wonla, has graute d ; " the ^tutute of Asais- 

"The King in pernon nod his onnocil tnnco(2i Edw. I,), '■Oiirlnrd the King 

hne decreed and detenuinud : " the in his Parliomout hiitb itecrred." On 

Iftelnlo Weatniniter S, " Our bird the the other baud, Edward defends the 

Kinein hisFuiIiBmenCiit the iiiatam^s statute of Morltnnin to the I'opewith 

bf the great men o( the realm, has tho iMplunatinn that it Lad been made 

ndcrod:" tbc alntute Quo Warranto, "witli the advice of the magnates," 

■Our lord the King in his Parliatneni and muld not ba altwcd without tbeir 

of bis special favour and iuuliuation coownL 
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of the commonera the King again succeeded in shaking 
the guardianship of the party of the nobles. All deereee 
the Ordaiuera, so far as they violated the prerogatives of tha 
Crown, were repealed, and it was solemnly acknowledged^, 
that upon questions touching affairs of the Crown and Stal 
resolutions could only emanate from the King himself, 
the asgent of the ecclesiastical and temporal estates. 

Yet in spite of this, the weak and purposeless monarch, in 
consequence of the open rebellion of his criminal consort, was 
soon obhged to abdicate, and was murdered iu prison. The 
person of the King, but not the kingly authority, had at this 
time succumbed to a combination, which proclaimed the deed 
of violence with the insolent words, "The King has forfeited 
his crown by reason of his incorrigible disposition," whilst the 
Archbishop of Canterbury announced these words to the 
people with the intimation that " the voice of the people was 
the voice of God." (2) 



ffiUtuart III. (1327-1377). 
In the name of the successor to the throne, a youth o] 
fourteen years, a criminal but energetic faction carried on 
regency, which after a few years perished by a bloody retaHa- 
tion. With Edward III. the first parliamentary government 
in principle begins, which in thirty-seven of its fifty years' 
duration convened ParUament seventy times to short sessions, 
in order to arrange with them the entire affairs of the realm. 
Even in the first years both Houses began to display lively 
activity both in external and in internal affairs, under a 
council of regency appointed by Parliament. The King, after 
attaining his majority, acted with the assistance of his 



\ 



(2) Ab to EdiTfird II.'s Farliamciit, 
e/. PBiry, 70-91: Blubbs, ii. aeCB. 
245~255, M well ax Uio detailed ac- 
oounla In the Peers' Ropott. Tlie 
complete lilBtory of the Ordainera (E 
Blw. U., m}^ Stntutcfl of the Hcalm, 
L pp. 157-167) needs a fnU exposition 
in order to enable us to appreciate the 
pmcltcal progn-ss which was made bf 



the raling ariatoorac; sinoe the dayi 
wlien the Mad Parliament st Oxfiwd 
miulu [be first ntteiupl« at ruling Um 
realm by a couimiltee of nobles. " ' 
the eonatitutioQ in the form it t 
wow was not as yot fitted for ondnr 
a party goTemnieut of thia di 
lur an; length of time. 
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Farliaments, throughout his long reign, under circumataDcea 
frequently difEcult, with energy, diBcernment, and renown. 
During this half-century all the elements of power advance 
into the foreground at times, ami then yield in their turn to 
a onion of the opposing forces in constitutional struggles. 
On the one side we still meet with usurpations of the personal 
role in matters of imposition of taxes, enforced loans, enforced 
levying of recruits and ships, extension of forests, arbitrary 
fines, and beginnings of an administrative jurisdiction by the 
Lord Chancellor ; and then again endless national grievances, 
confirmations of Magna Charta, and of the right of granting 
taxea, restrictions of the laws of high treason, and limitations 
of the exercise of sovereign rights by the legislature. Violent 
encroachments by the estates on the royal right of appoint- 
ment ; on the other side, express and effectual rejection of 
_them. Protests against a penal jmisdiction of the council in 
i Edward III. ; then again express recognition of the same, 
irticularly in the feuda with the Church. There arose at 
llis time a kind of equilibrium of forces, in which Lords and 
fOmmons develop their inherent energy. 
Legishiiion holds its customary course, with the participa- 
of the Commons ; the initiative is gradually shared 
ween them and the monarch. 
Taxation by Parliayncnt attains a fixed form; petty en- 
■ooehments upon it are given up by the Crown ; at the close 
of the reign a confirmation is again made. 

The control of the central administration by Parliament 
ikes a peaceful, though at times an overreaching course. 
!he events of the reign of Edward II. raised the pride of the 
totates to such a pitch, that even the King, when he had 
fetained his majority, at times yielded. In Ifi Edward UL, 
ter the failure of a foreign undertaking, the Parliament 
tegins with stormy complaints about the taxation of the 
clergy, as well as about the appointment of the council and of 
the highest officers of the realm, which had taken place 
without their consent, with the claim that a " peer of the 
" could only he condemned to the loss of his rights and 

VOL. U. p 



66 Constitutional History of England. 

his posaessions by his compeers. All great officials Bhoali 
at the beginning of Parliament lay down their offices for a 
short time, to render the lords an account of their behaviour, 
etc. All these demands are granted in return for a subsidy 
of twenty thousand sacks of wool. But after the close of 
Parhamcnt the King issued a proclamation to the sheriffs, 
and declares that that statute had been wrung from him in 
violation of his prerogative and the law of the land, in 
circumstances under which he could not have done otherwise 
than "feign," and that in consequence he repealed it after 
dehheration in his council. Two years later the Parliament 
also declared the statute repealed. Another attempt by the 
estates at encroachments (30 Edw. III.) was retracted in the 
foDowing year. Nevertheless the senile monarch ended his 
days in disquietude. In 50 Edward III. it was moved, that 
since the present officials were not fit for their offices, the 
council should be increased by ten or twelve bishops, lords, 
and others as permanent members, and important matters 
only decreed with the consent of all. At the same time 
appears the first case of an impeachment by the Lowi 
House. The Parliament of the ensuing year, however, 
this measure drop. 

The result of the century of the three Edwards is the mi 
distinct limitation of the functions and powers both of Cbur( 
and State, in political government and assembly of the reolmy. 
in Parliament and convocation, in legislation and the adminis- 
tration of justice, but more especially in the firm establish- 
ment of the rights of Parhamcnt in aU their three directions. 
But with these manifold collisions are linked the increai 
prosperity of the realm, as also the development of 
temal power, which in the wars against France gains 
the English arms the ffi-st rank among the European feat 
states. (3) 

(3) Tonoliing the Parllaiaeiita of Beport, Rnd in Hallara'a "Middle 

Edward lU., of. Fany, pp. 02-137; Ag^s." TheevealB in 15 Edvnrd 111. 

Stubbs, ii. eera. 256-261. Tho mnt receivo Uieir naive ohanwler frim the 

miitoriBl of the preocdaQte has Tieen sevura omburraBBiiiPtilB, in ubioh the 

ethauatively treuted in the Peers' King had iuTolved himself, uc' — "' — "^ 
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aSfciiartr H. (1377-1399). 

A grand epoch of the monarchy is again followed by a 
period of kingly incapdcity. In the name of the ten-year-old 
ig the council of prelates and barons graspa the reins 
government. The Commons were encouraged by the 
parties at the court itself to participate therein to a certain 
degree, and their action soon makes itself felt. The ruling 
council consisted of three bishops, two earls, two bannerets, 
and two knights. Chancellor, treasurer, chamberlain, justices, 
and other supreme ofRcials were to be appointed during the 
minority "in Parliament;" but, as a matter of fact, the 
government remains in the hands of the great council. On 
the ground of ever-recurring complaints as to military ex- 
penses a motion was now brought forward for the rendering 
of an account of State disbursements, and this was frequently 
repeated during the reign. As early as 3 Richard II. a pru- 
posal was made to dismiss the regency, and appoint in its stead 
the first five grand officers in Parliament ; but this was not 
acceded to. The motions of the Commons, which were often 
of a radical character, are explained by the weakness of a 
disunited government, and by the encouragement which the 
ambition of the Earl of Lancaster and other lords of the court 
lent to such demands. 

The King, who at first made great promises, begins bis 
personal rule with unusual grants to favourites (the Earl of 
Oxford, Michael dc la Pole). As early as 10 Richard II. 
tho Parliament begins to threaten. The King, giving way, 
deposes and fines his chancellor, and grants a commission for 
the general revision of the administration. In 11 Richard II. 
it is brought forward as a ground of complaint, that the 
officials have constantly induced the King to convene assem- 
blies "of certain lords, justices, and others, without the con- 
sent and presence of the lords of the great council," The 

blame, by Iub Dndertalcinga upon tbtt 
ContiacDL It was cviilently tlic twunt; 
IfaonanDd mcIu of wool which inductKl 



royal chamberlain is arraigned. The promise is given thM 
no letters shall be issued under the signet or privy Beal to t 
prejudice of the realm or disturbance of justice. The royi 
jufltices are even condemned to death. 

These events were followed by an era, in which the dukef 
of Gloucester, Lancaster, and York contended for the govern- 
ment in the name of the pleasure-loving, indolent King. But 
by spasmodic moments of personal energy, by surprise of his 
antagonists, and through the support of the Commons, a 
reaction was brought about in which Richard II. apparently 
regained his full authority. A Parliament surrounded by 
armed men repealed all the decrees of former years which were 
aimed at the royal prerogative, granted the King a consider- 
able subsidy for his life, and lent support to every bloody 
persecution and retaliation, and even to the appointment of 
a parliamentary committee, which was to remain sitting after 
the close of Parhament, endowed with decisive functions and 
exorbitant powers, which were certainly at once abused, and 
in later times ilisavowed by the cancelling of all the ordi- 
nances, judgments, and measures of the committee. But 
Itichard did not know how to make other use of his regained 
power than by employing it for malicious retaliation and 
measures of personal arbitrariness ; by a series of proceed- 
ings the ill-advised King again revived the semblance of an 
absolute rule, so that he found himself suddenly forsaken by 
Parliament, Church, and people, and succumbed to the attack of 
the Duke of Lancaster, who, landing at Bavenspur with a force 
of sixty men, after a few weeks stood at the head of the dis- 
contented magnates and of an army of sixty thousand men. 

The result of this period are encroachments of the Lorda 
upon the appointment to offices, while the Commons gain 
important precedents for a control of the State disbursements ; 
in both Houses impeachments of the great ofBcera are frequent, 
The administrative law is pervaded by a double tendency. 
On the one side is found the endeavour of the estates to 
limit the discretionary power of the " King in council." On 
the other, extensions of the official authority in lower departrB 
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ments, especially the extended jurisdiction of the justices of 
the peace over the labouring classes. On the occasion of the 
great rebellion of the peasants a summary intervention of the 
council took place without opposition. To satisfy a real 

t national want, the equitable jurisdiction of the Chancellor at 
this time became formed. But the most important event of 
the period with regard to Bubsequcnt consequenceH occurred 
kt its close, namely, direct revolt and formal deposition of the 
Snonoroh by a resolution of both Houses of Parliament. (4) 



^^1 
^Rb 



lEJentfi IF. (1399-1413). 

The reign of the first sovereign of the house of Lancaster 
begins with the unsurmountable difficulties arising from an 
oaurped power, surrounded by conspiracies, rebellions, and 
external perils. As the feud-loving magnates regarded this 
dynasty as their own creation, their powerful partisans soon 
vied with the old foes of the house in combating the new 
King. The records of the council afford us an idea of the 
Borrows which brought the energetic and courageous monarch 
to on early grave. A king in this position, surrounded by 
pretenders with titles equal or superior to his own, was fain 
to be content to maintain the slatiis quo. There is accord- 
■gly no more mention of tases without Parliament, not even 
severe administrative crises. In 6 Henry IV. the subsidies 
only granted upon the condition that the moneys ahould 
received by a treasurer sworn in ParUament, and that in 
le nest sittings an account of the expenditure should be 



(4) ABtolheParliamentaofllichard 
11,. see Parry, l!i8-169 ; Sluhba. ii. 
»eci. 2fl3-270, On Ijis MtcesBinQ Iho 
irant of a legeiiny law woh folt, !□ 
coDieqaence of which deHcieDoy the 
Mapium ConeUimn iUK'lf actuhlfy dis- 
charged the ranclioin ot a oouncil of 
regency. The cwnHequcnt disBODBloDs 
and qanrreU are associated with tlie 
dmil-erDUB rcliellinn of the labouring 
oUiuc«. a ciuDg which, for want of a 
mliDg power, was dealt with by tlie 
■•ekl^iy claAsiB after tltoir own faabioo, 



and, having been provoked by uujoal 
meaaareB, was suppreaaed witb aru«[ty. 
The t'arliatnBDtB regard it in no other 
point of view tiian to compiain of tlio 
mutincUB bebavioui of tlie villeina and 
of thoif rofcaotory refusal to perform 
the seriicea due from them. However, 
in the provinca of tuziitioD as in that 
of the diBobaige of civil and police 
fui^atioDS, the discemineDt and good 
betaaTiouT of the wealthy clBBsea soon 
rotum \a the English self-govwn- 
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rendered. In the same way in 7 Henry IV. ; here, however, 
the King again rejected the demand that the petitions ahould 
be answered before the money was voted. In 8 Henry IV.y 
thirty-one weighty artielcB followed, all of which were acceded' 
to. The King must appoint sixteen counsellors, and allow 
himself to he exclusively advised hy them, and not dismiss 
them unless they are convicted of an offence. No judicial or 
financial oEBcial may be appointed for life, and no petitioD 
presented to the King except in council. Numerous aboBea 
in the coimcil and in the administration of justice were 
enumerated and prohibited. The Court faction, if it incites 
the King against his Buhjecta, must be removed and fined. 
(Four persons of the King's courtiers had before this been 
removed with assurance "that the like should happen to 
every other person who should arouse the discontent of his 
faithful subjects"). For the due maintenance of the laws 
of the realm, neither the chancellor nor the keeper of the 
privy seal shall allow anything to pass under the seal in 
their keepmg, either a warrant or a grant of letters patent, 
a judgment, or any other matter, which should not so pass 
by law and right, by which regulation the keeper of the 
privy seal was now also made liable to immediate impeach- 
ment by Parliament. In the next Parliament, however, the 
King sent a message to the Commons to the efi'ect that a 
statute had been passed in the preceding Parliament which 
violated hie liberty and prerogative, and that he now asked. 
their consent to its repeal. The Commons accede to thia, 
and receive the King's thanks in return. Still more regard 
had to be paid the Church. One of the reasons of Bichard's 
overthrow was his indulgence towards heresy. Upon the 
demand of the Church the King accordingly laimcfaed the 
stat. 2 Henry IV. c. 15 against the Lollards, with the assist- 
ance only of the great council, and in spite of the opposition 
of the Commons. The new position of the monarchy was 
especially favourable to the consolidation of the peerage. A, 
king, whose throne was based only upon the recognition at' 
Parhament, could no longer treat the House of Lords as 
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assembly couvokod by his own plenary and discretionary 
^^^powers. The inheritable right of thoae eummoned by custom 
^Kto a Bummous to Farliamunt was accordingly acknowledged. 
^^LThe Commons are also favom-able to it ; in return for which 
^^Keomplaisance the Lords recognize the right of the Commons 
^^HO vote subsidies, and their co-operatton in making statutes, 
^^Eyet with reservation of the exclusive jurisdiction of the Upper 
^^ House. What could be said against these mutual recogni- 
tions? Both Houses acknowledged, in consideration of them, 
that Henry was the rightful King of England. The supreme 
jurisdiction of the House of Lords was now expressly sanc- 
tioned, the mere official elements receded into the position of 
deliberative members. The procedure in both Houses now 

I adopted a form resembling that of the present day. But the 
jWhoIe issue resulted most decidedly in favour of the Lords, 
■whose military ascendancy was felt to be a consequence of 
■the great Freuch wars. (5) 
'J- 
inoi 
grei 
Sfht 



?^£ntB F. (1413-1422). 
The popular and glorious reign of Henry V. in like manner 
moves within the limits of parhamentary privileges. The 
ftgreat struggles in France give the political activity an over- 
whelming impulse towards foreign affairs, under which legis- 

(5) Ab to Henry IV.'b Parli union Ih, 
KePurr.lSS'liO; Stubbi.iii.p. 1-7^. 
At tbi; onEvet the difficult; is felt of 
alteriae «a Lere^litorj' HtKcenion lu the 
throne by deliberative aMemblieB pcK- 
.odioaUT oonvened. TJio Pnrliatuont 
~'3hartl II. had, ai a Cmmlium 
of BIchiLrd, CHOBod nt bis de- 
iD. Biehard'B ParltiLment could 
__. tbererure legallj beoome the Par- 
llbmeat at Henry. Hence the aeveral 
memben of the former Farliament 
were nit asBemblod. but only ana "cou- 
Tentiou," and after a few days new 
writa of lummona were usned to the 
■auie punnns In form a Parliament in 
the Damo of King Heory IV. Uut by 
BuuL Botiona the jnristB could be more 
easily quieted than the Percys and 
'' il noble families, who. 



^^^W)l til 



in league with the BcataandtbuWelah, 
vorked just as Eenlnusly fot tbo over- 
throw of the dynastyosthey had before 
done for its elevntion. In the struggle 
(or self-preservutioa, Henry IV, rode 
rough-shod over Kingle constilutioual 
forms, as on tbo oocoaion of tbe auni- 
mary oieoution of tbe Dorl of Not- 
tingljBtD and of the Arobbighop of 
York, when tbcy had been Ijiken witU 
weapons in their hiinds. But. with 
rvgard to both Houses and to the in- 
teroalH of the nation, tbu Govemiueot 
CDOdncled Itself with such parliumon- 
turv correctueSH, that among tho mani- 
fold enrToachmeDls of the Uousas upon 
the royal privileges, there was yet 
found no occasioa for an impeoebmeDt 
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latioD and busineBS in Parliament for Bome time rests, 
somewhat needy state of the financial resources of the Govern- 
ment demand frequent money grants. In 10 Henry V. the 
Commons are convened to take part in negotiations touching 
the Icagiie with the Emperor Sigiamund aud the treaty of 
Troyes, after a great conneil has declared itself incompetent 
to deal with these subjects. In harmony with the Church, 
and with the liveliest sympathies of the nation, the dynasty 
especially consolidates itself by the brilliant successes of th6< 
war in France. (0) 

l^inrE VJ. (1422-1461). 
Under this name a regency again begins its sway, this time 
over the person of a child of nine months, who, owing to an 
unfortunate deficiency of intellect, was destmed to remain all 
his life incapable of forming a single resolution. Contrary to 
the testamentary dispositions of Henry V., the Duke of Bedfoj 
was appointed not regent, but prutwtor and guardian, with tl 
Duke of Gloucester as his substitute. The affairs in FraDOSr 
which had become critical, were conducted by Bedford until 
bis death (1434), with a firm and experienced hand. The 
internal government of the country was managed with a 
certain degree of security and regularity by an extraordinary 
council of the King appointed by the Lords. The situation 
of the realm had meanwhile become critical ; financial em- 
barrassment had become urgent ; but the affairs of the State 
were for a long time worthily conducted by ruling noblea. 
The numerous regulations of the council, dating from this 
period, testify to the regular course of State business, which 
was so ordered that a certain aud responsible otficial was 



I 



to 

06rM 



(6) Aa to the PikrliBinents of Henr; 
v., KB tbe mmpRralively eparee natter 
in Pnrry, 170-175; Slubte, iii. 72-91, 
Tberu occur agitiii under tliU rei^ 
aoM oC a persoDiiJ penal juriedictiou, 
wlieru auch wm nllowed lo be reBerved 
ttccordin); to feudal priDci|)les, and 
other iodiTidnsI acts of peraonal rule 
(Nioolaa, ii. pp. 2S, 30). Several Ionia 



vera condemned witbout judgment of 
tbeir peers by judge aud jury, on 
ncxoimt oi a oooBpirBej agaiual tbe life 
iif Ihe King. A BumDwry penal juria- 
diotion of tbe cuuQod and tbe eban- 
cellor ex dtlegitlione of llie council nai 
eipreaily recognized bj 2 Henry V. 
■tat. 1, c 9, in caaea of murder Mad 
nuitulaughter. 
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appointed for each principal depaxtment. The insufficieney 
of the rule by the nobles without monarchical guidance, how- 
ever, became gradually apparent in the bitter enmity between 
the Duke of GlouceBter and Cardinal Beaufort and his powerful 
adherents. The boatile party found in Margaret of Aujou 
not merely the queen of its choice, but also a party-leader 
uniting manly spirit with feminine craftiness. The murder 
of the Duke of Gloucester (1447) gained for the Court faction 
thus leagued together the sway over the country in the King's 
name, but at the same time brought upon it the hitter hos- 
tility of the Duke of York and his partisana. The merited 
unpopularity of the Government led in its turn to the im- 
peachment and murder of the Duke of Suffolk (1460). 

In the party passions, which had been now kindled on both 
sides, the first schemes of the house of York for a succession 
to the throne were displayed, to which this branch of the 
royal family stood certainly nearer, after the death of Richard 
II., than the yoimger line of Lancaster. From the death 
of the Duke of Gloucester (1447) all had gone badly in the 
State; Henry the Fifth's conquests were lost; and though 
the constitution was safe, the administration at every step 
failed in its duty ; the Crown was impoverished, the Ex- 
chequer empty, the peace of the country never well main- 
tained, the law never well administered ; life and Uberty of 
the subjects were insecure, whole districts in constant dread 
of robberies and tumult, and the local government either 
weakened by factions or in the hands of some great lords or a 
clique of oourtiers (Stubbs, iii. 270). Ah early as 1454 the 
mental disorder of the King led to a first protectorate of the 
Duke of York, which again came to an end at the monarch's 
apparent restoration to health. The major part of the nobiUty 
held firmly in old feudal allegiance to the house of Lancaster. 
The opposing party .consisted of the Duke of York, the 
greatest landowner in the realm, in league with the great 
family of the Nevils and the city of London, and apparently 
commanding the sympathies of the majority of the munici- 
■ The difficulties and financial distress of the Govern- 
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ment had meanwhilo accumulated. The murder of the Duke 
of Gloucester, at the mBtigation of Margaret, gave the eignal 
for the future action of the dynastic parties, who in coiM 
sequence of the wide ramification of the royal family 
marriage with the great nobles, represented two great oppo- 
nents almost equal in power. With difficulty were the parties 
kept within bounds for a few years by the oonetitution and 
the outward reverence paid to the Crown. So soon as thia 
barrier was removed by the hopeless imbecihty of the 
monarch, a furious conflict breaks out, in which both parties 
contend not against, but for the possession of royal power — s 
struggle in which acts of self-preservation, of violen 
revenge soon become almost inseparably entangled. (7) 

(7) Ah to tL« Failiamente of Hutiry 
VI., Bee Pttiry, pp. 175-189 ; Btubbe, iii, 
pp. 91-181. llie fltBt decftUea atill 
give, in tlie face of the necviinululing 
difScmltieH. a teatinumy of tlie capacity 
□r tlie nobility fur rate. It was not 
until tbo aecoad half of the reign tijat 
tbe political DrcaniEalion elonly col- 
lapaed. As early tu 23 H«nry VI., 
BulTolk, in antioipatiOQ of oomiiig 
evGDlB, refused to conduut the mariiage 
negotiations Killi France, Ou tliia 
matter tbere wna passed in advance a 
kind of indemnity bill, confirmed by 
botb Houses and the Ki[ig, but which 
did Dot afford any pnitcclion aintiQlt 
the snbaequent impenobmont «f the 
minister. The unreatrained struggle 
tliat was DOW brewing resulted from a 
di-genimtion of that military organiza- 
tion wbich was tbe outcome of the grent 
wara upon French soil. The royal 
paid soldiery flocking homenord in 
thonsands upon thonBiinds were only 
too readily absorbtrf by a newly 
organized military system of tbe gn-at 
wealthy nobles, which became formed 
after the begiuniog of the French wars 
under the name of "the livertcs." and 
in which tho warlike pasaioua of tbe 
Middle Agca now burst forth in Eng- 
land. Under " livery " was originally 
meant llie furnishing of ofBcioJa and 
servants of a great housebolder, pre- 
late, monastery, or college with cloth- 
ing and meaoa of aubatstence. The 
clothing now took the character of a 
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uniform and badge of BOTvice ; and the 
greatest poaaible number of aorvanU 
and depondauta nna looked uj>on as a 
proof of B high and aristocratic position. 
The livery was aooordingly given to 
all who were willing to wear it, as the 
sign of a great following and of an 
iufluentiul position. The liveries be- 
came therefore badges ol union. 
The lorda wore one another's hadgi-s 
out of courtesy. Bnt before all Sie 
liveries became the coooter signs of tbe 
great court parties, and tbe emblems 
nailer which the battles of the great 
dynaatic factions were waged (Stubba. 
hi. 531, 53il. With thia was con- 
nected the frequent fortifii'atiou of the 
resiilL'nces and castles of tbe magnate*, 
whiuh though really dependent up 
royal licecoe, atler the times of '' 
bafons' wars had been permitted 
nuincrouB instancva, ei^pecially u~ 
Eklward Ml. It was priidaely the 
traat between the strictly ordered life 
of the English county and tbu adven- 
turous camp life which had lasted bo 
many yeara iu France, which awoke 
afresh in tlie chivalrous part of the 
great nobility and tbo knighthond the 
daring and martial apirit of the Middle 
Ages, and the pnde and insolence 
of the kuightbood towards the peace- 
ful classes, and made this epoch a 
brilliant era in heraldry and in family 
pride. These retinues of the nobles 
coucurred in a moat remarkable manner 
with the Btieam of veteraDS retatuii^ j 
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The battle of St. Albaiis (1455) opons the thirty years' war 
|»f the RoseB. After a short period of apparent peace, the 
King became, iu 14G0, a priHoner in the handa of his opponent, 
who with great moderation brought about a decision of the 
Upper House, which recognized the Duke of Tork as Protector, 
and after Henry VI.'s death as his successor on the throne. 
Bnt the Duke, surprised by a strategem of the Queen, was 
oTercome, and the victorious party gave the signal for the 
execution of the captured opponents according to martial law, 
and for unceasing massacres and violence, which in the very 
lext year brought about the overthi'ow of the hated Govern- 
lent. The powers of the King's council and the whole 
lOvable part of the political constitution became disunited in 
this great struggle ; in which, in fact, there was no question of 
a struggle for constitutional principles. Only bo far as the 
house of Lancaster had gained the throne by its alliance with 
the clergy and Parliament, did the traditions of the Church 
and of the high nobility stand more upon this side, and those 
of the Commons more upon the other. Moreover, no eecle- 
siastical legal authority could inform the people upon which 
Bide the right to the crown lay. In truth, each fought for his 
share in the political power, and for retaliation and revengo. 
Through Parliament no independent solution now appeared 
possible. Each one was subservient to the victorious party 
by which it was summoned, and condemned the other. Upon 
the temporal aide the prime cause of the confusion lay in the 
military organization of the retinues of the great lords, the 



tonnnoe, and first of all in 31 Henry 
VI. c 2, the recosnition of an extrn- 
onlitiiiry peoni juriadiction nf the 
council in ooaca of "great rioU, ei- 
toriiona, oppresBions, and gnevoui 
ofTi'liceB," especially in the case of 
vlnli^t nets i)f the inagitatee; dig- 
obedience to the connoil is to be pnn- 
ished as conlempt of tlie King, in tlie 
cnao of a peer with loss of bis Roodii, 
hi« ofQcea, and of his seat in Puilia- 
munt. Thii regulation waa only lu be 
io force bstou years, but it bcoanie a 
precedeut for the later Star Chamber. 



..a the Piencli wnra with their aiic- 
Mfbl expcrienuei in field loottci, 
ppleraented with the lue of heavy 
lulcry, before which the old glory of 
B bowmen hod began to pale. The 
~u of the itniggle*, with such a mix- 
] of warlike elemenla, was depcn- 
t npon anipriH and accident to 
1 an extent, tbut the battlea of the 
fblloning period mostly ended in 
' V decided in a few 
witli ttiia coD- 
f thingi now begins the series 
■ %f laws rebting tu livcnui v-atl muia- 
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" liveriea," now forming tho nni/ormed corps of extemporized 

leaders, increased tenfold by the enlistmentH of soldiers of the 
armies returning from Prance, and these made the issue of 
the battles altogether incalculable. The county militia formed 
no sufficient counterpoise, so long as it was opposed to the 
masses of the more skilled warriors who were perpetually 
streaming back from Prance. Upon the ecclesiastical side the 
misehiof lay in the indifference of the Church, in which per- 
sonal rehgion bad become lost, whilst the higher clergy, 
without any guiding principle, recognized every political 
power which recognined their worldly possessions. As among 
the confusion of the barons' war at the close of the preceding 
period, the higher clergy made themselves conspicuous in the 
persona of a few distinguished individuals, so did a change in 
the intellectual and moral education of the epoch announce 
itself in the fact that this period of wild struggles appears as 
an "era. of great jurists," in which lord chancellors and 
justices of the realm make themselves famous in a time of 
\-iolent barbarity, without however being able to secure the 
course of justice from serious abuses. (7') ^1 

(SmaxU m. (1461-1483). ^ 

The victory of the White Bose over Margaret of AajoQ 
brought the heir of the house of York upon the throne. The 
bloody conflict of annihilation waged by the high nobles among 

(7*) The first protc<^toTate in 32 Eeur; It hud tutig and gloriouBl; TnlfiUed the 

VI. woa mode QjiiEtitulioDally revocable dutieti of tLe munojchy, Biiil eul«i«d 

durante benr plarilo tegi*. The scoond with two gfineraticma of Engliahmen 

pmlectomte vas appointed for an inde- into the baud of mutual fnith, prolec- 

dnite period, until the duke should bo tiou, and allcglDinee. Could a claim 

relieved of it b;' thelorda in Parliamcut. of the older line be now entertained? 

TheiuciubeTBoftbo <:ounciJ becamo more But the King was noloriously iurap&blo 

fluctuating. Even id the previous year of govuruiDg, and in his name tha per- 

fifteeu meiubers had beun dismiwed, eecuting epirit of Margaret had, iiAer 

and, on the other hand, Bvo adopted her viclorj of 1460, begun a ejrslcm of 

into it from tlie put; of the duke. eieoutiinis. DonOacaliona, aad aotiouii 

The ptaim of tlie house of York to the for trenaon, nrhicb left the house of 

succGssiou wu already eipressl; pro- York, its purtyaiid partisuns.aocording 

okimed. With tho conwtit of the to the law of self-preaervaiion, nothing 

nation and of Porliuuiuut, the house butareuonrseloBrma.Hndto tlionatiou 
of Lancaster, for a period of silt; 
boid eat upon the throne of £ti 
with the support of the Parlia: 
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thentHelves and particularly the indifFerence of the Church and 
of the maBses to the aristocratic parties, made Edward after a 
short interval lord of the land, in a time of deep demorahza- 
tion, in which the existing contrasts of the English Middle 
Ages came to a violent issue. The long French wars, in gpite 
of all their brilliancy and glory, had proved a hopeless under- 
taking. The European position of England demanded a final 
settlement with the Continent, which at last resulted iu favour 
of the French nation, and once and for all decided the 
national isolation of England and its position in the European 
family. In the course of some decades of war upon French 
Boil, a race had grown up which no longer found room in the 
peaceful counties and towns of its native home. Grown tur- 
bulent through the effects of camp life and of a course of 
plunder and extravagance, the lords now returning home found 
it even harder to settle down in their native country than 
did the thousands of hirelings. In the sober local govern- 
ment, in the English military, judicial, and police admini- 
stration there was no longer a field for military ardour and 
plunder. Now that these elements were thrown hack in largo 
numbers upon England, the struggle of the rival noble 
factions found in the soldiery accustomed to their leadership 
only too ready a material, out of which every rich and popular 
leader could frame for himself armies for civil war. Owing 
to the contested title to the Crown a party standard was found 
for all factions. The wild aristocratic struggle owed its peculiar 
character precisely to the alliance of all the great noble families 
with the wide-spreading royal house, and to the centralization 
of all political power in the King in council and the King in 
Parliament. The politic head of the Yorkists, representing 
the interests of the boroughs and the country's need of rest, 
gained the victory at the expense of the great families of 
the land. Supported by the Commons, Edward IV. declared 
the rule of the kings of the house of Lancaster to be usurpa- 
tion, the Lancastere, Somersets, Exeters, Northumberlands, 
Devonshires. Wiltshires, and in all one hundred and fifty one 
nobles, knights, and clerics guilty of high treason; not by 
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jndgmeDt of a court of law, but for the sake of sliortenii 
the proceedings, by " bill of attainder," One-fifth of the land 
fell by outlawry and confiscation into the hands of King, who 
restored a personal rule with pitiless severity. But in mar- 
vellous contrast to the former period, there is seen, amidst all 
the confusion, the coherence of the firm elements of the 
present poHtical system. Amidst the din of arms, courts of 
justice, itinerant justices and juries went on in their usual 
coarse, and the jurisdiction of the Chancellor was enforced 
against fraud, deceit, violence, and disturbance of poseession 
by decrees otjrrohtitio in perpetvam Tci m'-moriitm- a.Xid kabeoB 
corpus, ani this whilst the nobles fought in the King's council 
with intrigues, and in open field with drawn swords. (8) 






(SMnartr V., mtif&xb W. (1483-1485). 

The royal power of Edward IV., so cruelly gained and t 

mercilessly exercised, fell after the murder of his sons to tlu 

usurper Bichard III., who in vain endeavoured to expiate b^ 

popular concessions his heavy crimes against all the laws o 



(B) Ab t« theParliomentaof Edvnrd 
IV., Bee Pany, I8SH94; Btubbs, iii. 
188-190 ; and iii. c. 18, " LanoiskT and 
York"). The entire baireoDess of nil 
the eontempomr; histories extends also 
tntheporliiuDeutsiyproceediiiga, wbioh 
are mere rugiflteTBof private diUb and 
petitions nftnulu. Itia the first GoTem- 
mont under which no single atatuta 
WBspasBed fur thp protection of personal 
liborty and for the redrpss of national 
griovanccB, nltboiigb in this reign the 
odministrutjve abnse of the Bo^oatled 
" beneToleneeB" begios for the purpose 
of defeating thu right of granting taicB. 
It M a reign of terror by reason of the 
rntblcBB exercise of the extraiirdiiiary 
jndicial and police powers, which kept 
the progcribM adverse partynnderoon- 
Btant Bntvcillanoe. though the descend- 
anta of the party leaders who were con- 
demned to death and oonfiacBtion nere 
for the moat Jiart restored by parlia- 
mentary decree to their riglit of suocos- 
Hion. ThecondilionofUio realm under 
Edwanl IV. was aotunlly one of war, 
although in name it waa under a 



goreniment acknowled^ bv Put 
ment. Thus can be explained the 

pLeyment of courta-nuittiol under 

King, eepGoially the mncli-t«lked-dt 
patenU of 1462 and 1467. by whioh a 
provoet-gcneral was appointed, *• ad 
cognoiieeniluia et proeedcvdam I'n omiu- 
bus ct tingul.il eaatii et tiegoUii de «f 
mptr mmine hua majeHatii atter- 
imjue enaiia, guiTiiHicuwgue per prmfalum 
romilcm ut nonalabutarium Anglias, »eu 
Boram to, mntit, movendii mu pend^nti- 
fcw el," which Lord Colte considers w>a- 
trary to the constitution (liiat, vi. 127), 
and from which proceeded the ooti- 
troveray respecting the adraiBsibility of 
ooiirls-martial in times of peace. The 
occasioDfil precedents for execntioa 
without trial of .captive opj ' ' 

which occur under Henry IV. 
are followed in the waia of the Boaei' 
by frightful conaeouenoes. Oocaiioiul 
inHtanoes, too, of Iho use of torture in 
criminal proct-edingB are met with in 
this reiffn of terror, but cannot be M- 
gardi'd as the regular pioccdute of the 
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God and rights of man. After the organized military power 
of the higher nobility had collapsed, the chief importance for 
a short time centred in the House of Commons, which, how- 
ever, with the exception of a bill against "benevolences," 
showed activity only in the matter of penal prosecutions and 
private bills. Forsaken by the greater part ot his adherents, 
Bichard III. succumbed to a coalition of the remains of the 
two factions of nobles, and lost, by violence and treachery, 
to the new house of the Tudora, the throne which he had 
hardly gained. (9) 

The monarchic power emerged from this hideons struggle 
with a title that could not be practically disputed, and with 
&n undimimshed supremacy. But when the blood shed in 
the struggle of the rival noble factions had ceased to flow, 
the Lower House had attained that full equality of power with 
the weakened Upper House, with which this period closes. 



(9) Ab Io the Fftrlistnent of Billiard 
m, »eo Pan?. 194 ; etubbs. Hi. 226, 
233,234. What is outwardly inaredible 
in the crintiiuil career of the tyraot is 
p«yctiologt(sU; eKplainabla aa beine 
the mramntiou of a deeipl; demoralized 
time, in whirh, together with tbu ei- 
tinetioii of all piincipUa of law, &1I 
moral rcBtraiut became loosened bj the 
demy of a Church which eveu re- 
BpDDded to the fInttccieB of Kichard III. 
The lepenttsl attouipta to clear the 
character of Kichajd IIL bnve all failod. 
The dramatic muiterpiccee of Shuke- 
apearc, dictated hb they were by tradi- 
tion and knowledge of the Enellab diD- 
ncter, muj be re^rded as an niatorical 
■Iteteh of this period. At the close of 
the war« of the two Boees, men bad to 
tell of twelve pitched bultlcB, and of 
eighlj princes of the blood royal who 



loat tbeir livea in the battle, by tbe 
band of the eiecnCioner, or by murder, 
Moieover, authentic hiatoiy is eoongh 
to tihow thiit in this tragic period 
blood-gniltinesB and rutaliation follow 
one anotbor with marvellous coaetajicy. 
In tbe main the picture given by 
BtubbB (ij. 306) may be regarded as a 
mirror of the whole period. "It ia a 
period of private and puliticUil faction, 
of foreign wara, of tlliSison laws and 
judicial murders, of sooial rebellion, of 
TcligiuuB diviaiotj. . . . The barous were 
DO laugct feudal potentiitea, with class 
totcrcBts and eiclnsiTC privileges . . . 
but lesderB and alliea of the Commons, 
ot followers of the Court. . . . The royal 
policy had placed the several branches 
of tbe divided house at the head of the 
great lenitorial paities." 
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CHAPTER XXVni. 

^Iie ^lim (ZBstates of iftt IfUalm. 

Usurpations and dynastic struggles veil the process of the 
legal formation of the estates, which was being brought about 
during this period in a quiet and unbroken course, according 
to the sound principle of the Middle Ages, that of basing the 
privileged position of the higher classes upon their perform- 
ances in the personal service of the State, and upon the 
amount of their contributions to the revenue. The merit of 
having successfully established this legal order belongs again 
to the monarchy. The words of Edward I. in the struggles 
for the consolidation of his island-realm were not forgotten, 
when he demanded of his faithful communitates that they 
should meet common perils with united resources, and take 
counsel with the King when the military and financial forces 
of the Government required to be increased " ut quod omnes 
tangit ab omnibus approbetur.^* The truly royal idea which 
influenced Edward I. and Edward III. is the combination of 
all antagonistic elements of society in a free activity in the 
service of the State, and the association of the people in the 
great tasks of the State, internally and externally, including 
every class of society capable of co-operating in the work. 

It is now the prelates and the temporal magnates who, by 
reason of their performances in the service of the State, 
represent a ruling nobility, — ^the middle classes (knights, 
freeholders, boroughs), who, according to the ideas of rank in 
those times, form a regular third estate — the three now legally 
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recognized slulus cirih» of tbc English parliamentary con- 
stitution — on whose account this period is described as the 
period of the "estates of the realm." As, however, lords 
spiritual and temporal are bound together by essentially 
uniform rights, and on the other hand the knighthood is 
distinguished by certain privileges from the rest of the com- 
moners, in this chapter we distinguish : — 

I. The estate of the spiritual and temporal peers ; 

n. The estate of the landed Imights ; 

III. The estate of the freeholders! and burgesses ; to which 
may be added, IV,, the wholo of the rest of the community as 
inftii cUissem. 

I. 2ri)t tstatt of t|iE spiritual nnli irmporal magnaics has now, 
as a rtsult of the position they had actuaUy attained under 
Henry III., come to be a legally recognized estate of the realm, 
by the formation of the Mugniim Von&Uium, which conceded 
to them a personal share in the conduct of all important 
hu»iness, and with it the highest jiohtical privilege of the 
time. For the spiritual lords a seat and vote in tlie great 
council is connected with definite high spiritual offices. In 
the case of the temporal lords the right is, as a rule, in- 
heritable by the firstborn eon, or even by some other heir, 
according to the wording of the patent granting the peerage. 
To the old rights of the EngHsh feudal tenure this political 
right was only added as a fresh privilege by personal grant 
from the King on the formation of the Matpmm Consilium. 
In consequence, the justices in 7 Henry VI. assumed that 
the claim to the name and title of a peer (as a right of 
property) belonged to the jurisdiction of the common lair 
courts, whilst the claim to a seat in Parliament must he 
determined by the " King and the peers," the latter as a, 
new creation of the jus jiubUcuni (Nicolas, Privy Council, iii. 
p. 58). 

The spiritual peers, now generally consisting of two arch- 
bishops, nineteen bishops, twenty-seven abbots, priors, and 
masters of orders, have, according to old usage, precedence of 
the temporal peers, the archbishops of the dukes, the bishops 
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of tlie eai'Ia. Tlieii- right to a seat and vote in the great 
council is pcrfeetly equal to that of the temporal lords. Their 
legal i)rivilege of being judged by the Upper House has not 
arrived at any regular development, because, not without 
reason, they considered the claim to the privilege and benefit 
of clergy as more valuable. Moreover, their social position 
has remained on an equality witli the pretensions of the 
temporal lords, which have now risen high. The archbishops 
keep up theii" establishments upon the same scale as tlic 
dukes, the bishops live hke the earls. They hold their coiu't 
with as numerous a staff of officials, seiTants, and followers, 
and travel like the temporal nobles with an armed retinue 
and great train. Though their interest in the army ia less, 
yet on the other side they have a proportionately firmer posi- 
tion in the leadership of the Charch, and in thou- personal 
experience in conducting the higher administrative busincss.{l) 
The temporal bench of pi-em consists at the close of the 
period of the five degrees of dukes, marquises, earls, viscounts, 
and barons, numbering under Henry VI. about forty or fifty 
in all. They have at the close of the period attained the- 
hereditary rank for whioh they have long striven, in the legal 
form of a royal grant by patent, which at the same time defines 
the order of descent. Bide by side with the peers by patent, 
there still appear certain Imroris by writ, though in continu- 
ally diminishmg numbers, for whom the hereditary summons 
ia dependent upon custom. Besides these, there still con- 
tinues a small number of personal summonses, particularly 
for bannerets of the army then existing, which in the course 
of this period come dc facto to an end. The most illustrious 
families in the land form at the close of the Middle Ages an 

(1) In eitent, the bHroiiia 
knighta' Tees of the prulatefl w 

this liine tertainly latbpr leaa than lords hud in course di [ime loagrom 
lliat of the Jonle temporal. Many eileot eTBiic?d the actnnJ funiUhing of 
bishops and abbots posaessed by feadal troops, or had obtuned express 
kniglits' tenuro not nearly as muoh aa cxemjitinn. Tho Bishop of Lincoln, 
" ' ' ... . ^jijj uniief Henry U. was required 

to famish siity horse, vaa ri-dunifl by 
Edward I. to live ; the Bishop of Oatb _ 
from twenty to two, and so forth. 
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estate of nobles, yet ouo restricted to the most modest degree 
of birth -nobility, only passing to the eldest son, or the other 
legally entitled heir, without giving any right to pretensions 
to an ennoblement of blood, nay, under tlie express acknow- 
ledgment that all members of the family (except the wives 
and widows) belong to the class of commoner^, and have no 
share in the privileged right of appearing before the peers' 
court, or in the other privileges of the nobility. (1") 

Meanwhile, the numbers of the temporal peerage, as was 
the case in the former period, underwent the moat frequent 
and considerable fluctuations. The great families of the 
Norman period had partly died out or been cliBpossessed, and 
had partly become connected by marriage and inheritance 
with the possessions of the royal family. After Edward I., 
the tendency was evidently to grant the greatest dignities and 
possessions of the eai'ldoms, and a fortiori the recently created 
ilignity of a duke, only to members, or at all events to near 
kinsmen of the royal house. Henry IV, sought to strengthen 
the ueui-pod throne by the creation of a great family en- 
tailed estate, the legal results of which, to some extent, still 
remain. With this view the Duchy of Lancaster was 
formed, bj' nniou of the counties of Leicester, Lancaster, 
Lincoln, and Derby, that is, by union of the numerous 
<lemesnes situate therein, and of all those manorial and judi- 
cial jurisdictions, which were to secure the ducal bouse an 
influence in wider spheres. The " palatiuate " jurisdiction of 
the duchy included, accordingly, a number of baronies in the 
most various coimtiee. In effect, this accumulation of the 
possessions and family connections of the great families of 
the land had only one result, that it involved the whole of 
these elements of influence in the fall of the royal house. 
The great baronies of Buckingham, Norfolk, and Warwick, 
were almost equal to the royal possessions. For the purposes 
of the defence of the country, the greatest number of great 
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lordships was to bo found in Yorkshire and the Welsh marclieF : 
the greatest number of small baronies in the southern countie;;. 
Whilst in the midland counties great baronies were loss rich 
in lands, on the other hand the influence of the Crowu had, 
in consequence of the mauorial and judicial power of the 
duchy of Lancaster, become predominant. With the pro- 
gressive development of agriculture the revenues of the great 
landed estates increased to an extraordinary degree. As early 
as the fourteenth century great landowners are mentioned 
upon whose estates were counted 24,000 sheep, 500 horses, 
and several thousand head of cattle. But with increased 
wealth enormous expenditure had also grown up, of which the 
Black Book of Edward III. affords us a graphic picture. 
computing the expenses of the royal household at .i'13.000 
annually, of that of a duke at £4000, of a marquis at X'30O0, 
of an earl at £2000, of a viscount at £1000, of a baron at 
£500, of a banneret at £200, of a knight at £100, and of an 
esquire at £50, The expense connected with rank in aristo- 
cratic display at these times was shown in a great retinue 
of armed knights, chaplains, clerks, motley soldiers and 
servants in uniform, a display wliich was considered obliga- 
tory, according to the notions of rank in those days. The 
Court Calendar (the "Black Book"), claims for an esquire 
16 servants, for a knight. IG ; a banneret. 24 ; a baron, 20; a 
viscount, 84 (20 squires, 40 yeoinen, 24 gi'ooms) ; an earl, 130 ; 
a duke, 230 (6 knights, 60 esquires, 100 yeomen, 40 grooms. 
24 stablemen). The retinue of the King himself was esti- 
mated only at about twice the number of the followers of a 
duke. 

These manners of the times coincide in a singular manner 
with the military organization in tlie French wars, which 
has been discussed above. Under Edward III. a condottiere- 
system had begun, by which the warhke lords furnish, lead, 
and even train wliole divisions for the great war. The flower 
of these divisions is formed of private court-oEGcials, sub- 
vassals, retinues, tenants, and servants, who are joined hy 
warlike freeholders from the county militia, trained to martial 
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exercises under officers of the kuighthood. But the customary 
and mihtary exercises give the barons a still greater ascend- 
ancy, for tliey find on their own estates the means to equip 
largei- corps, and to drill them in the customary manner. 
Their dependants form the cadres of legions, which can easily 
be mobihzed. It was certainly only the King who possessed 
the financial resources requisite for keeping together these 
masses for any length of time, by giving high pay. But the 
lords were at the same time in a position, by forming coali- 
tions, to collect armies, whose sudden attacks the King under 
unfavourable circumstances was unable to withstand. Even 
after the close of the first period of the French wars, this 
tlanger showed itself under the unstable rule of Richard 11., 
aud. after many vicissitudes, led to the deposition of the King. 
Under his successor, we meet with feuds undertaken by the 
nobles, in which some few discontented barons, within a few 
weeks, advance against the King with armies of from six to 
eight thousand men (ti.ij. in 1405). The martial characters 
of Henry IV. and Henry V., know how to curb this refractory 

jBpirit, and to divert its activity to the soil of France. 

This miUtary organization, combined with the tolerated 
prtificatiou of numerous castles and manorial mansions, 
ned out quite us disastrous for the dynasty, as for the 
JDbles aud the country, in the outbreak of the furious war of 
: Boses. The two great dynastic factions, with their re- 
iuues of armed followers and hired troops, spread the party- 
fpirit among the knighthood, the counties, the towns, and 
She parties in the Lower House, and finally split up the 

irliole country into two camps of almost equal strength. 

jEiike an anaclu'onism, the chivahy of the Middle Ages once 
. revived with all the mischief of private feuds, and all 

the ceremonial of a pedantic heraldry. The armed retinues 

in uniform (liveries), became at once the nucJeus of a faction 
Old a ciu-ntele, which, with its powerful party machinations, 
hterfered with the administration of justice and the main- 
lanee of the peace, aud after the era of the wars of the 
loses moved the English legislature to proceed with laws. 
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frequently renewed imd rendered more rigorous, against 
"liveries, maintenance, and clianjperty."(l'') This revival of 
the chivalrous feuds of the Middle Ages in no way harmonized 
with the legal organization of the military system, especially 
that of the county militia, nor -with the strict discipline of the 
courts aud the police, the position of the justices of assize, 
and the commiBsions of justices of the peace. But it waa 
just this contradiction between the inclinations of the higher 
classes and the rules of law, which placed the high-handed 
fashions of the time in harsher and more overbearing oppo- 
sition to the common law of the land. The adoption of the 
French language, manners, and customs, by the upper classes 
of these times is similarly connected with the French wars : 
but all this was nevertheless i^owerlcss in the face of the 
firmly established foundations of the EngliHh constitution, 
and the position of the third estate, and therefore it was 
that in the thirty years' wars of the Hoses it hurried th^^H 
baronial sway to its certain downfall. ^H 

n. ^!]E estate of tflE ltnigt)tS, or rather of the landed gentry,^| 
which proceeded from the blending of the lesser Crown 
vassals with the sub-vassals aud great freeholders, has now 
won a prominent political pOKition through the right of 
electing and being elected to the Lower House, in which 
latter it is a step in advance of the municipal burgesses. Its 
title to this position is based, as in the case of the peerage, 
upon personal seiTice for the State, and upon the amount of. J 



taxes paid. 

(!■■) Pot the oriirin of tLp livpries tht 
noceBBary duta have been ulrcBily (jivcu. 
Tbe earlier etatutes under tlie honet.' 
of Laneasler had reserved lr> tlie King 
the riglit of griLDti tig liveries uiidliaJgea 
of unionR, M vrell ait lo allow thi' Iomb, 
tho nnivcreiticB, the Lord Moyor of 
London and oth(!rB. to pnt their servant* 
in unifomi. The locde cBpecinllv hitd 
heeu allowed to digtributo uni/onnB, 
hata, and emblems to armed Boldicra, 
us well BB to fortifj their duties in 
great numbers : thug had the way far 
the cataatiophe of tlie var of tho Boses 
been uncoiucioastf prepared. The 
ftotectioD or the great magnatea vas. 



ill consequenre of (tie badges of ser- 
vice, extended to an exceMi»B number 
nf quorreUome followers, whom they 
themselves were uuable any longer to 
control, and whose deeds of violenrt' 
led lo the oppression of the population 
nrouud tliem, and who also when pn> 
secuted by the eiiainal and civil Gouitrt. 
pivvenled the roiirBO of justice by the 
union of powoifal bodies and the pro- 
tection of tho great lords Cmaintenanru 
and eliainpcrty}, and exposed the de- 
fencelets people to a powerful party- 
tyianuy. A survey of this fonu »f 
faction, and the legislation affecting 1)^ . ^ 
is given in Stnbbs, iii. ten. 470-476, , ' 
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According to the gradually increasing uniformity in the im- 
position of the land and income taxes, the Engliah gentry 
(very different from tliat of the Continent) was a chief basis 
of direct taxation, of -which the knights' estates, certainly 
more than six thousand in number, according to the scale of 
ihe feiida milltum, formed a principal factor. Although the 
knights' estates (regard being had to their reln-ia and other 
feudal dues) were taxed, as a rule, as compared with the 
boroughs, in a proportion of one-fifteenth to one-tenth, yet 
they remained, in this as in the following period, the principal 
contributors to the direct tasea of the country. (2) 

Still more prominent and secure did the position of the 
knighthood appear, owing to their personal performances, ill 
the now fully developed system of self-government. The 
military organization had, by a qualification of ±15, aiTanged 
the knighthood as the first class in the county militia, and thus 
given it a prospective claim to the officers' places. In the 
constitution of the counties, the knights had ever formed 
the nucleus of the suitors ; and in the formation of the 
iiiagnii assisa, and in the later extension of the jiu-y system, 
they invariably remained at the head of the list of jurors. 
But the new institution of justices of the peace places the 
knights still more completely in an ubiquitous position at the 
head of the local government, to represent which, the knights, 
,11 their position as officers of the couuty militia, as jurors. 



XS> Tho statistical BiithnrilT fui llio 
~''-il tcnnie of tbis pisriod in tho 
l1 book freiiueallf citnl under Iho 
nauiu TfAla de Nerill. It appcara Ici 
have b(KQ ivimpLltd nt the i-nd of thi.' 
feigu of EdwatU II., or tbe beginning 
of tliat of Edward 111., ^ei tuiplojing 
materials wLicli according ta omdul 

f roofs dale from the time of Henry 
IL and Edward I. It cootnins six 
Ihomancl three liundred legitteied 
iinnica of grtal and leseer Crown and 
HUb-inssilit. The latter, however, have 
been incompletely given; tor wliert- 
the immediuto tumuI mnkes bis puj- 
nient* direct to tbe Eielicquer, tlia 
■nb-vasHilB are included i ' ' 
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that tbo great groups of eetatca, both 
in number and total aize. wlitfn com- 
pared with Domeaday Book, nppcar 
to have increased, whilit Crown vaBBnla 
of a medium estate of from three to 
ten kiiightB' feex are now seldom mtt 
with, la the above-named sum tutul 
are rcckont.'d alao tiio nuueroua "Btr- 
joanliea," as wall aa Ibo 8efa under 
wordahiju, and tbe CBchealod feei, 
which were under royal mnnsgcmeiit. 
From thia confuBed material, which ia 
only intended for the Exchequer ac- 
ciiunlB, H graphic picture can at onro 
lie gathered of the Eplitling up of the 
fees into fractions, and of the iutricata 
ooufusioii of thu greater lauded en- 
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and as police magistrates, bad bucIi a natural claim, that! 
for generations we find tlie same names as representatiTes ol J 
their respective counties. 

The executive had evidently a high interest in these serviceB, ' 
But the State, as such, had no interest in restricting to certain 
famihes the claims arising therefrom, and in excluding all 
other classea from acquii'ing such rights. The EngUah 
monarchy was strong enough and resolute enough to defend 
the true interests of the State iu the formation of the estates I 
of the realm, and thus to give the English aristocracy that ^ 
sharply defined contrast which it presents to the formation of 
the inferior nobility in Germany and France, by following out 
the three lines of legislation laid down in the preceding period. 
i. Bi/ th<- alieimhiliUi ami dki&ihilUy of the knightg" fees, 
■which had been already in Norman times peimitted by royalfl 
licence, had been recognized again in JIagna Charta, and was \ 
more clearly defined in the statute Quia Emptorcs, 18 Edward 
I. c. 1. For alienations of Crown fiefs the sanction of the 
King was stiU reserved, but the neglect to obtain it only 
entailed a moderate fine (1 Edw. III. e. 12). Herein thaJ 
policy was evidently pursued of facilitating the divis 
great landed estates, multiplying the number of the Croiv] 
vassals and freeholders, and of entirely prohibiting for th^ 
future the creation of new manors, with their courts hare 
and police. A class-contrast between " noble " and "rotur'i 
tenants of knights' fees after German fashion could nevei 
arise in England. But what was thus withheld from th( 
ambition of the knightly families to keep themselves apart, as ^ 
the propertied county nobility, redounded to the good of tbu 
knighthood as a whole, by according an enhanced poHtical 
influence to the entire landed class. 

2. The second legislative tendency was to keep ilte fionot 
oj hiinhthvod open In oU liberi homines who had posseasioi 
sufficient to enable them to learn and perform the 
service of horsemen. In the interests of the national i 
fence and the finances, a practice was begun by the I 
chequer under Henry III., in 1251, of officially demandiu] 
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all greater landed proprietors, under threat of penalties, 
lat they should cause themselves to he made knights. The 
■equently changing practice demanded this of all possessora 
freeholds, varying according to a scale of A'lO, £15, £20, 
£&0, and £40 annual value, which last sum was finally lixed 
under Queen Ehzabetb, in consequence of the altered value of 
money. These coercive measures had no particular effect, 
as the majority of landowners preferred paying the fine for 
iSieglecting to acquire the honour of knighthood; perhaps in 
octler to escape the manifold burdens of the jury ser%'ic6 and 
iiother duties. At all events, whilst a general obligation of 
the great landed proprietors was adhered to, the idea of an 
'exclusive right in certain families to the dignity of a knight 
conld not here arise, Pui'Huing the same tendency, the 
monarchy never permitted a hmitation of the prehendal stalls 
in the cathedral and coUegiate foundations to a narrow circle 
of privileged families, nor the assertion of proofs of nobility 
and other creations of so-called "autonomy," such as were 
bnilt up in Germany on the impotence of the executive. 

8. These were the reasons why the class of landowning 
gentry in England did not become a herciUluri/ order; never- 
theless, class privileges were accorded to them which bar- 
[ ionized with their actual services in connection with local 
'emment and the payment of taxes — an exclusive qualifica- 
^on for knights of the shii'e. The political right resulting 
therefrom, which in course of time was destined to become 
the must important of all privileges, was now, however, based 
upon the newer form of the county constitution, independent 
of the older rank in the feudal militia. The deputies were 
fitill called kaights of the shire, but the new dignity of a 
fiounty member was regai'ded as independent of the honour of 
igbthood, In quite early times we meet with immerous 
quires among the deputies, who were, after the election, 
symbolically girded with the sword in the county court, in 
order to satisfy the letter of the law ; at the close of the 
Middle vVges the majority were only esquires. It was in the 
[nature of the case, that those huidowners who preferred, as 



justices of the peace, to devote themselves to agricultural 
pursuits and local interests, were just the men who, earing 
little for court duties, military adventures, and the honour of 
knighthood, should he chosen as deputies. The legal recog- 
nition of this well-acquired right was contained in 23 Hen: 
\l. e. ir> (1444). to the effect that only notable knights am 
such notable esijuires and gentlemen of the county were to bi 
elected, as could become knights, hut no yeomen and inferii 
persons. 

Thus was a privilege conceded, as modest as that of tin 
peerage, and not recognizing a greater amount of privilege 
of nobility than arose from the tlutiea which the actual pro- 
perty rendered or could render, with certain still more modest 
honours extending only to the sons of the landowner, and no 
further. What was thus withheld from the aspirations of 
the individual families was again made good by the enhanced 
political influence of the whole class. The political position 
of the knighthood was recognized, without prejudice to family 
rights and social position. Tlie country gentleman was quite 
as proud of bis old family and coat of arms as the great 
baron, whose possessions often commenced centuries later 
than his. The esquire bore on his coat of arms a helmet 
and a shield, and had a very lively consciousness of a higher' 
warlike vocation, even before he gained knighthood and thft; 
golden spurs. His younger sons generally received theii- edu-j 
cation in the house of a nobleman, and he very frequent!; 
allied himself by marriage \vith the families of the higher 
nobility. But more valuable than these knightly honours 
stood the squire's influence in the district, in which his posi- 
tion was undisputed: in the offices and dignities of sheriff 
and justice of the peace ; in eountj' court and gi'eat jury, and 
also as representative of his county in the House of Commoni 

An anomalous epoch, the way for which was prepared by, 
the French wars, was ushered in under Henry VI. With; 
French kinships and fashions, with French language and' 
manner of life, new chivalrous manners spread from the 
higher nobility to the knighthood. The great dynastic spirit' 
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of faction aeized upon the connties. The outbreak of the war 
of the Roses recalled the period of club law under Stephen. 
Although the legal duel had been Tirtually aboliahed by the 
action of the legislature, yet the chivalrous notions con- 
nected with it did not die out. The Court of Chivalry had 
at that time attained a certain importance. The hrilliaut 
Bucceeses, the immense booty, the adventurous life of the 
armies in France appears to have ouee more introduced into 
an otherwise prosaic period all the romance of chivahy. 
Daily intercourse with the French nobihty and their social 
views, and a camp life of many years' duration far away 
from home, natui-ally increased to a great extent both class 
pride and military f»prH dc corjis. (2") 

In spite of this ti-ansitory variation, the mainstay of the 
knight's position in the provincial district remained, unaltered 
and undistnrbed, based on his activity in the life of the country. 
For this reason the knights appear, from the first, to have 



(2") The leaninga of tho EnRlinh 
kt^albood in this period lutTe been 
dwotibed bj me iu an uiticle upon 
Uie "geutry" in Ereob und Gnilir's 
•■ Benl-EuoycIopSdie." Under the in- 
flnenca of the great viat Biibwquent 
to Edward I., and especially under 
Edwaid IIL, cerlain nioTemcntfi in this 
direction vero alteody working. Tour- 
nanentB which were hftteFnl to the 
prevftiling public opinion, and wbivli 
bad been at times strictly prnhibjled, 
oune sgaia into honour nnder liiobord 
U. ; the use of ewutcbeonB aa fiimily 
emblemi bod become an cslabliiibed 
onatom in the FrEuoh wars, uod xiuti 
^^dei Henry VI. rpgarded oa an here- 
^TBaty right. Under Kichord II., for 
Htnnco, a patent occurs in which Jnhn 
' I KiOKsInn 1b designated aa " re- 
n I'enlalt de. gerililkome el lui 
ad-r." Under Henry VI. a 
Benihard Angevin was raised 
a fomial "nobililamiu" to the in- 

ir nobility. It was now a time in 

wliich the htrold'B office played a pnrt 
with its rules of touniamentB. ebiolds, 
escutebenna, pedigrees, and in whirh 
pieteniions to gentlemanly -—'="- 
"ir degree were directly iiiia 
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patent appointed un hereditary ban- 
neret, undet Edward III. and Henry 
IV. the mderfl of tho Bath und tbo 
Gortor were founded. The ceremony 
of creating a knight wos revived witli 
great solemnity. The dignity of the 
hnnutret wna for a time regarded de- 
finitely OS a degree of nobility, and 
therefore it wbb that under the pro- 
tuctonile of (he nobles in Bicluird II. 
the election of a banneret to be ii 
knlglit of the sbira was declared to bu 
iniidmisBible. Occasionally nlsolin the 
statutes of this time the characteristio 
of the gcntroaat a nalWlaU wiis men- 
tioned. Further than this, the legisla- 
tion of Parliament never procpsded. 
The duties which the laws of thcrenlni 
had already imposed upon the great 
landed proprietors in mililAry. judicial, 
jnliee, and tax-paying itiiinrtmeiils. 
were all too gerions and too burdensomi.i 
to admit of uttuching the idea of ii 
nobility of birth to tho mere dcsoent 
from former owners of knights' fees. 
That tendency is oulyn tmnsitory one. 
ns was llie system of pnid soldiery. It 
is only pcrwnnent institutions whicli 
decide the question of elass-dtslinc- 
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had a regulating iufluence in the House of Commons, Tiiougli 
under Edward I. Normau names predominate among knights 
of the Bhire, yet by degrees English names become more 
constant. The same family namea recur more and more re- 
gularly in Parliament, as well as in the parties of the court 
and the great council ; and towards the end of the period 
the growing respect for the Lower House is manifested by 
the entrance into it of younger sons of the higher nobility. 
In the year 1549 Sir Francis Kussel!, son of the Earl of Bed- 
ford, was the first instance of an heir to a peerage taking a 
seat in the Commons. The knights of the ehire are per- 
manently the leading members of Parliament^ — an honoui-able 
and brave element which stamped its character upon the 
proceedings of the Lower House. The representation of the 
constitutional rights and liberties of the nation until the closo 
of the Middle Ages was undertaken purely by the knighthood 
in the Lower House, where, as a matter of course, the 
Speaker was also chosen from among the knights of tha 
ahire. (2") 

The so-called "educated classes" in England, as in Ger- 
many, come next after the knighthood. In a class system 
which bases its graduations upon landed property (or rather 
upon the services of real estate), all intellectual labour, aa 
such, is still crtra dmaem. Yet it, too, takes an important 
shai'e in the functions of self-government, and thereby also 
a share in the privileges of the knighthood. 



1 



(2'") Onlya ecL'raingexpeplioaia the 
-election uf Itloliiird Brooli, miimber for 
Ixmibii, to tlie SpoaknTBliip (1454) by 
reowm of tbo peciilitiT aitiuttlan nf Lod- 
doD, nnd the periuaneDt onnnectiou 
Habiiiatin)> betneeii the count; of 
MiddltBox and the city. RemarkHble 
nt Gret sight, in the violent pnrty strug- 
gtea of iUa DiB^ates, is the apiwrently 
panive yielding spirit of the Lower 
Honse, Bod still ninn>, ns Btubba (iii. 
fiSO) points out, tilt' I'nct that Ihe mcm- 
bora of the aervili; Piirlitunonta hnro 
spianE from tlio same dusa nad fre- 
quently fmrn the enine tumilieH as those 
<if tho independent Pnrlianionts. But 



in the dynastic Hlrngglcs, eiipecialiy in 
tLe wnrH of the Itoses, right und wrong 
Tiereforthe lay understandin; djfficatt 
todiatinguiel] : even for a jurintio mind 
the inatitutioQ of a lineal auecoeiion to 
the throne, dating fhmi inouy geneia- 
tioas faaak,^^^ eametlungnntveiyeMy 
of ooniprehension. According; to Ibe 
situutioQ of affalTB then, there wm 
notLingiit lost left even for the knight- 
hood bnt lo side with one party, chooa- 
ing it nccoidiD!' to tlioir rcspectiTe 
vit'WB of pcrsoniil gratitude ancl lonlty, 
and to oDnHidHTatiunH of power and ten- 
porn! ir' — •- 
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I Especially is this true of the parochinl der(nj. Whilst the 
*' yrelatea with their tenure by harony helonged to the nohle estate 
of the realm, the higher parochial clergy Hhared the rank of 
the knighthood, and in coavocation had their own parlia- 
mentary representation. By the appointment of parochial 
clergy upon commissions of the peace, they also pai-ticipated 
in the political influence of that magisterial ofKce. Next in 
order came the universities with their ecclesiastical institu- 
tions, their ecclesiastical staff, and their ecclesiastical privi- 
leges. For the whole hody of the clergy, the benefit of 
elergj' in cases of a criminal nature was a weighty privilege, 
which frequently led to immunity from punishment, and 
whicli at this time, by a declaration of the episcopal com- 
missary, " leifit ut clericiig," could be extended to every person 
who knew how to write. 

Even in the preceding period a juristic class had become 
separated, as a specially learned profession, from the clergy. 
The xfit'icns ad U-r/cm, doctor juris, and the educated lawyer 
partook, like the lower clergy, of the honorary rank of the 
eaquii'e, and found in the commissions of peace for the county 
a frequent occupation, independent of any real estate ; the 
legal profession became more and more regularly the school 
for the higher judicial offices. At the close of the period the 
judicial staff consisted of a paid hody of officers learned in 
the law. The clerical and liberal professions formed the com- 
plement of a higher middle class, whicli was in later times 
fitted for becoming fused with the knighthood into a single 
united body of gentry. (2") 



(20 The pnrooliini clergy bmri 
Ihii time, like tLo kniglithood, I 
honontrr tiile"Bir;" upon the justii 
at tho renlin w&a conreired the honoui 
of kniglithood, Htiil even tb&t of a bun- 
neiet by roj&t grant. By nil ordinnnco 
of 1 Henry V., iicciirding to which in 
BTBry formal citntLon of the courls foi 
Ui6 futate the '' n'ate or degree ot 
inyitetie" of the defendant waa to be 
uspreued, the additions exiuire and 
geotlcninn ^m thnt time forth attuin 
I ft technicallj ncknoivlcilged sijjnilii 



tion, especially for tho legal profes- 
sion, and the notnbleB of the cities. 
Stubbs juatly remorkB (in tliii point, 
"Two of tho most eiclnaiyannd-pro- 
feasional' of modem profeaaiunB were 
not in the Middle AgeA pnifeasliina 
nt nil. Every man waa to soiue extent 
n Holdier, and every man waa to «nne 
extent a lawyer . . . and he could 
keep bia own acoounta, draw up hia 
own briefs, and make his own will, 
witii tbenidof a scrivener or <!huplpiu " 
(Stnbbs, iii. 596;. 
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III. STbe tiass of frctbolScrs nnlr nmnittpnl bitrorssts formed,! 
together with the knighthood, the now legally recognized thircCi 
estate of the realm, defined by the active right of election t 
the Lower House, and founded like the other estates npoi 
payment of taxes and personal sei-vice for the commonwealth. ' 

The property base for freeholders entitled to the snffrage 
was real estate not liable to foudal services, in other words 
Jrec (that is, only hablo to money payments or definite' | 
BCrvices). Their original stock (the liber't homines and snclut- 
maniii of Domesday Book) had been already increased OtM 
the preceding period by the parcelling of knights' fees ; an^l 
in this period it is multipbed in consequence of the cxtrava-'J 
gant pomp of the nobility and the knighthood, wbieb was suraf 
to lead to manifold alienations of portions of their estates, and:.l 
to mortgages. The share in the land and income-tax of theae'| 
small landed proprietors in the country and in the provincial- j 
towns was no inconsiderable one. But still more prominent 
was their personal service. The Statute of Winchester classi- 
Ced the Ubcri homines down to the lowest degrees for the 
service of arms. The uniformed liveries of the great noble J 
households were formed of the members of their families. 0£'fl 
them were formed the heavy-armed horsemen, archers, andJ 
liobblers for the royal armies in France, which had so gloriously.! 
vanquished the ill-disciplined feudal levies of the French # 
army, that a treatment of this class in England as beinga 
talliahlcs and corvenlilcs was forbidden, if on no other ground, F 
by their military profession. But the regularly recurring smiM 
of court, which now vnih the gi'adual dissolution of thai 
county, hundred, and manorial com'ts, became more com-T 
pletely developed into service on juries, could not but decide J 
the question of a legal assessment. From the first, in the I 
civil assizes not merely knights but all lihcre taient^s had to-J 
be taken into account. The presentment jury and the petty.a 
jury in criminal cases, as part of the magisterial institution I 
for police purposes, had from the first been constituted witk J 
a prospective view to a numerous employment of the smaller I 
freeholders. The service on a jury was accordingly from the I 
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igiuning built iipou a broader basis than tbat of the old 

;al suitors, who were, indeed, nDminally, still summoued to 

10 "county court." With Hem-y IV. begin new ordiiiauoes 

to the mode of carrying out the county elections, in whieli 

tt last the legal maxim that " political duties shall determine 

political rights," prevails. By the ordinances of Edward 111. 

the duty of serving on a jury in the county coui't was fixed 

ut forty shillings annual value on a freehold, whether in fee 

or for life. These freeholders formed with the knights the 

ordinary com-t of the county in its theu form. "With 

this [jualification, which was tolerably high for those times, 

third estate in the county separated itself off from all 

low it. (3) 

A similar basis was originally also given to the municipal 
'age, apportioned according to participation in "lot and 
The municipal privileges arising from the fiu'niing of 
royal dues (Jiniia bui-gi], the regular grant of a separate police 
court (court leet), and still more extensive municipal juris- 
diction led to the establishment of the principle that "all 
ident householders paying scot and bearing lot could 

vLiioD which ia once ai^in [Qctdentully 
moationed in 19 Ucnry VHI. c. 13. 
But the oxtmordinury service ia (ho 
police coaria Id the country had [levor 
been regarded ns aa ordinary suit of 
oouct, nod was tbo leae auiUblo an tlic 
limitation of a, poouninry qiialificatinii, 
siaiK) iu the private icet« the copy- 
holders trerc only required to do suit in 
cases of emergency, and than wilhout 
linirarmity or any IcguUj tecngntZBible 
principle. The somewhat undefined 
conditions of tlie old duty la ordinary 
Bnit of oonrt, in the county court, and 
ul' the old service in police conrts. as 
veil as tboao of the newly iiiBtitntod 
syKtom of eerring on juries, iruide them- 
selves partioularly fult in tlio unde- 
cided dispute as to who hod to oon- 
ttibule lo the daily allowanco of the 
knights of the shire. Neitlicr the 
legislatuTO tiOT the oontral conrla wero 
able to establish here any general 
priuciple. Eioept in the county of 
Kent this liability to contribale re- 
mained di:pcndcnt upou local custom. 



(3) The qualification of fotty ahilJ. 
_^ is considerable wlien oomparal 
with the nssessment of £20. which still 
continued as the rale of a knight's fee, 
in so for na it signified Imlf a hide of 
iund, a small yeoman's estate, or cor- 
responding house pra[)orly, with refer- 
ence la wliich Forle^uo tnentiona with 
satisfaction that in England a great 
namher of such owners were to be 
found. If we remember the conaider- 
iible Dumber of Jurors who wore re- 
ijuited each year for the civil assizes, 
tUo grand juriei ofihe itinerant justices 
nnd jnsticea of the peace, the putty 
Jnries of tlia same courts, the slicriff's 
tourn imd the courts leet, there will 
bo seen ti> be an annual participation 
of tliuuskuds. by which knightji, free- 
holders, and burgessoB retnatu in a 
etile of actiTo iiidcpetideut co-opera- 
tion. In 1 Itichard III. c. i it was 
certainly provided that in the sherilTH 
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exercise the liberties of citizens." Thus only daj-laLourera 
lodgers, guests, and strangers were excluded. By the ( 
version of the indefinite does payable to the lord paramount 
into fixed money contributions, the municipal tenure had been 
placed as burgage lemirc upon fin equality with the rural fre« j 
tenure, socage temirc Whether householders, by reason < 
the mere relation of tenancy, paid scot and bore lot and vieti 
admitted to the rights of citizenship, varied probably accord^ 
ing to custom. The titles to the municipal citizenship hyM 
birth, trade, marriage, etc., -which were so multifarionslyj 
discussed in later times, were originally only the normal] 
modes of founding a household. But the forui of the civi 
service of court, and the civic taxes, the varied landed interests* 
of tho agricultural burgesses, trade and commerce, combine 
to give to the municipal suffrage an unequal development with 
a slow yet continuous downward tendency. The contrast to 
the normal creation of the estates manifested itself in tfasH 
English cities in the following phenomena. ^H 

1. In tho decay of the discharge of suit of court in per80ii|^| 
as a consequence of the altered judicial constitution and the 
gradual decline of the old police courts. Prom the very 
nature of the police business, it could be more efficientlj- 
performed by justices of the peace and constables than by 
periodical assemblies of citizens. The new service as juror, 
in which the passing of sentence was no longer involved, 
appeared more than ever a pre-eminently personal burden,iH 
and was considered desirable by no one. Poor laws were noi^ 
as yet a part of the administrative system of the community. * 
The periodical meetings of the citizens (courts leet) thus lost 
their practically important business, and only retained any 
degree of importance under special local conditions. For thu 
service on juries the stat. 21 Edward I. allowed " custom " to 
decide, without fixing any qualification for the municipal 
juries. But poorer persons as well as various wealthier | 
tradesmen and the civic notables soon sought to avoid tlu 
service. For current administrative matters there wen 
formed almost everywhere administrative committees. 
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were either constituted out of the " leet juries," or were, as 
oecasion required, newly formed from among the namber of 
ibosen councillors. But such committees as are employed 
ipon single lines of business, particularly the asseBsment of 
tBseB, have notorionsly a tendency to become permanent and 
finally to fill up their number by co-optation, as no one 
nsually preases for participation in them, 

2. The original character of the municipal aBsemblies and 
loney grants became also altered. For the deliberation in 
Parliament as to subsidies proposed to be voted, the municipal 
deputies were at first only regarded as a representative com- 
mittee of the communitas, which received binding instructions 
from its constituents; and originally perhaps in municipal 
assemblies a serious deliberation may have taken place as to 
the amount which it was proposed to vote. However, an 
understanding had always finally to be arrived at among those 
summoned to Parliament, by which the determination of these 
money grants became centred in the body of the representa- 
tives. But the more the recurring money grants adopted a 
nniform character, and particularly after the rates of con- 
tribution for the individual localities had become fixed, the 
more did such deliberations on taxation lose their object. 
The urgency of the taxes demanded by the King had finally 
to be left to the consideration of the deputies in Parliament. 
Thp commission of the delegates thus gradually and imper- 
ceptibly merges into a general mandate of confidence. In 
like manner in the apportionment of the subsidies and tenths 
that were voted within the district of the individual town, 
the scale was a fixed one, in which the principal labour fell 
upon the assessment commission. It is evident how thus the 
municipal meetings from the point of view of taxation lost 
their definite object. The contributions to be raised for the 
municipal needs of the borough were as yet too unimportant 
to make municipal meetings or the election of the representa- 
tives a necessity. 

S. To this must be added the varieties of the municipal 
modes of property, when compared with the more uniform 

VOL. n. H 






interests of the country. Trade and commerce have a natural 
tendency to form themseivea into guilds, and, when the guild 
has been established, to exclude all outsiders from pUTSuing 
the craft. Owing to the impotence of the executive 
Germany) or to luisser allcr (in England), groups of interestfr. 
arise from this which aim at the exercise of police power 
when they have gained it, at constituting to themselves 
autonomous industrial or commercial law according to their 
class interests. This process of formation now began its work 
in England, yet it varied in different places according to 
various inSuencee. Where the institution of guilds had 
attained a paramount influence, the heads of the guilds might 
bo the select class of the active citizens. In small localities 
the agricultural citizens and the owners of houses formed 
themselves into a kind of peerage, in analogy to the villages, 
in which the municipal landowners (burgage tenants) appear 
as the governing body. Where, besides the municipal mayor, 
no permanent council or committee existed, a gathering of all 
taxpayers or landowners, or even of all residents, for the 
performance of single acts of election was sometimes calif 
But in proportion as personal activity in the communil 
decreases, different modes of property assert themselves, 
statutory and no customary law can under such circumstances 
keep political right alive ; and least of all a mere right of 
suffrage. At this time no abuses are as yet thought of.^ II 
was not until the following period that a conscious endeavoi 
showed itself to fix these actual conditions by incorporatii 
and to replace the local unions by a counterfeited notion 
"corporate" unions. But how small the actual electoral 
body was, is shown by the fact that even from the time of 
Edward III. the beginnings of a system of bribery are mi 
with. (3") The legislature allows these conditions to contini 
in their diversity, and even aggravates them- 
es*) The politicBl eeoDomic diversi- 
tiee, from the poini of view of socinl 
economy of the landed, ioduBtrial, and 
Mmniercinl intereatB of tho Engliah 
towns lowardB tho cloae of tho Sliildlo 
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Tlie English itidnatrialund commercial 
policy of tliis period hoa been Tery 
tbor<jugli1; treated iuGomiaD tiaatuci. 
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4. By an aimloBS mcreaee in tho number of parliamentary 
boronghe. Their modest position appears to have kept alive 
the opinion that in them there was to be fomid a parliamen- 
tary element devoted to the royal power. In epite of the 
resistance of the towns themselves, the nnmbor of members 
f vas at the close of the Middle Ages increased to four times 



' parlitalail]' (with a, full ubo of recnrds) 

Iv Oeore Schoiix ("EDgl. Haodelfl 

Folitik gegen Eiute des Mittelaltcrs," 

Leipzig, 18S1), nod io practical ooa- 

lUKnen by W. von OBcht-iiBki (■- Eng- 

land'a Wirthsclmrtlicho Entwiobclung 

im AiugODK (loB MitteklltifB," .lena, 

1879). For the village inatitutiona 1 

iefe» my rendera to the impoMant con- 

tributioii of Nttsso (" Die Mittelaltei- 

liche FeldgemciiiBcb&ft," Bonn, 1869). 

-The economic ioteresU were here m> 

I dUFbrent. that in its mimicipul derclnp- 

■JBeitt, Englntid moat nearly correnpoads 

' to the social deyelnpmeiit of QcnuunT, 



Id b 



far n 



o nttitnde. bIIowb 
. to fono their own 
imfinalj. TheCinqoe 
PortB retained an exceptional poaiLion 
between the knighthood and uitizun- 
ship, on aoooont of Iheir special duty 
to defend the country. The greut 
trading and oommeraial towns allow 
the trading companies and commercial 
gnildj a deflnite abarc in the municipal 
governinent, which also exteuda to 
munennu inland towns. Trade and 
internal commerce show no very strong 
inclination for corporate exclnaivenesn, 
but certainly for the export trade, 
which a few towns hod originajlj, by 
reason of the dnoa imposed upon ex- 
port, oontrived to secure to tbemselTes 
ny the so-called "staple privilegeB." 
Xue articles of export thus monopdized 
were wool, sheep skins, leather, lead 
and tin, which only the merchants of 
the staple, as a corporation with ex- 
closire jnrisdictian, were nllowud to 
export. The itaple placea were lin- 
den, BriBtol, CBnterboiy, Chiohoater, 
Exeter, Lincoln, Newca«tle-on-Tyne, 
NoTwieb, York, and Caermorthen. 
Bnob priTileges have not formed tho 
mnnieipal constitution ; bnt thoy have 
In sonie places aided in breaking' 
tliroUR:h the normal mnnieipal cnn- 
■titution by a kind of guild ayelem. 



The periodicBl mistakes of tliis econo- 
mic pulley are seen in the decay und 
impovcriBhinont of the small uiland 
towns by the monopoly of tho staple 
places, which in atao manifest in the 
tax-register as well as in a certata in- 
definileness of the legislation concern- 
ing theae staple articles. All these 
elements are seen accumulated in 
Loudon on the lar^st , scale. In 
general, there prevails.it is true, at the 
time of the origin of tho estatca. a good 
anderstand in-between the great landed 
interests of Bio oountry and city, in 
which from the carlieat tiines the moat 
powerful part of the nobility for a 
certain p<nrtioo of each year resided 
in peraoD. Bnt juat in thia place a 
fluctuating atrugglo is seen in the 
creation of aociaJ cloas-right. The 
indnatrial property lies here ao tbiokly 
accumulated that the uniform wealthy 
corporation aimed at overcoming its 
nciglibaar — that is, the gnild syatem 
eodeavoured to suppress the municipal 
system. After an nDBucceeaful attempt 
under Henry IIL (I3ti2), Uic nmnicipal 
suffrage was gronled to the guilds by 
ordiitance under Edward 111. The 
niuoioipal elections now actually 
pasaed from the burgesaea to the trad- 
ing companies. The iunovation was, 
however, ao oppoeed to the boaca of the 
municipal und county cunstitution, 
that ehortly afterwards an ordinance, 7 
Itichard U,, restored the old order of 
things and reinstaltid the wardmote in 
ita old rights. But the buttle between 
the guilda and the municipal govern- 
ment continued without intermplian 
from that lime forth ; the guilda retain 
a ooiitiiiual influence upon the elec- 
tions, and gain olw from time to lime 
new [oynl conceaniona, ne under Edward 
IV. A list of the older eharlera of 
London ia to bo found in Merewetber 
(iii. pp. 2360-65). Cf. Gneiat, " Die 
City von London," IsaS. 



100 Constitutional History of Etigland. 

the number of the knights of the shire, whilst the correspoi 
ing ratio of performances in the service of the State waS' 
rather the reverse. This undue ascendency is now seen in the 
social tendencies of the legislature. As early as Edward L the 
citizens of London petition that the foreign merchants be 
driven out of the city "because they become rich to the im- 
poverishment of the citizens." The influence of the boroughs 
compels Edward III. to restore the staple privileges whicb bad 
been abolished. Special laws are to protect the "honest 
merchants against increase of prices," The admission and 
toleration of foreign handcraftsmen meets with repeated.: 
opposition. The exportation and importation of 
be effected by ehips which belong to the King's subjects (Bit 
II.). Only persons of an income of twenty shillings may 
allow their children to learn municipal trade or commerce 
(7 Hen. TV. c. 17). Still more important is the system of 
police regulations affecting labour. The plague in the year 
13S4, and the consequent increase in wages, at first caased an 
ordinance to he issued and two years later the frequently 
mentioned parliamentary statute, whicb fixed the wages at 
the scale of the last five or six years, under threats of im- 
prisonment and branding. Under Kicbard II. new statutes 
are passed, which prohibit a number of amusements to the 
lower classes, and are intended to keep them closer to their 
homes. The insurrection of the peasants under Richard II. 
leads to the misapplication of the penal laws touching high 
treason. Under Henry VI. the union of labourers for the 
purpose of evading the statutes of labourers is declared felony. 
The Lower House once even petitions that the lower classes 
be prohibited from sending their children to school and devot- 
ing them to the clerical profession — and that too "for the 
honour of all free men in the kingdom." In the sumptuary 
laws the prevailing idea is that of " keeping the money in the 
country." It was only owing to the higher power and clear- 
sightedneBS of the monarchy, the magnates, and the knights, 
that these attempts were defeated, and their encroachment in 
general neutralized, 
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In the varied aepect of these phenomena it is clear that the 
I cohesion irhich unites the knights and freeholders into 
me single comm'tnitaa in respect of service and taxation, and 
aiits them togetb&r with the estate of the nobility, is wanting 
•■ in the municipal elements. The civic members only repre- 
sented a part of the boroughs, which were originally selected 
at random, and distributed very unequally among the coun- 

Ities. The greater number of them represented no more than 
^ market and trading centre for the surrounding country. 
Ihe really active element among the citizens was very un- 
evenly distributed in the several towns, and displayed a con- 
stant tendency to still further diminution. The natural 
iresult was, that in the municipal representation only a taste 
and understanding for local and class interests could develop, 
and no higher pohtical taste for the "ardua negotia regni." (S**) 
In the inner Hfe of the cities there is certainly seen much 
stirring agitation, sometimes even a violent struggle, not 
indeed between " capital and labour," but between trade and 
commerce, between trade and trade, guild and guild, magis- 
trates and guilds, or magistrates and citizens. Into the 
dynastic party struggles of the times and into the feuds 
-waged between political factions in respect of the relation of 
e royal council to Parliament, they were drawn only through 
be party leanings of the nobility aud the knights. But down 
3 the close of the Middle Ages scarcely a single instance can 
B discovered, where, in the political party struggles, an in- 



'^nbba Kuwrki : "Tbopreeenoeof the 
borough members \» only traceable by 
themeBmresoriocal iotereat . . .local 
acta for iinpraTonient of the towns . . . 
diminutioii at impoitB in oonBiilcTBtioi) 
of the Tepoi]' of walla, and the rudress 
of minor griBvnneeB." Thu mereliantB 
"thought it innre profitable ... to 
DegotiHte in prirate . ■ . with the 
King, than to lupport hia claims for 
increMed grants of mouey in Farlitt- 
ment; out of Piirlianmnt they were 
hU pliant ibatrnmeiits; in Parliament 
tbcy were silent or iicquicsceDt in 

I tbe complaints of the knights." 



"There is scarcely the Teitige of an 
attempt to reform the bnrongh repre- 
wnlfltion" (Stubbs, iii. 583). At the 
beiLd of the political moremenla in 
the Lower Houiie are to be found only 
the knighta. The boroughs merely gire 
notice of local disorders. The grest 
commerce stands as a rate on the side 
of the royal uiithoKty. Somelimos 
certaint/ among the koigbthood the 
iclercBt of the Undowner is paramount 
regarding the rights of the workman or 
day labourer, but ou the whole a con- 
tinuity of their policy ie seen in oon- 
stitutiooal tnulitions (Stubbs, ti. 5I4j. 
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dependent proposal has proceeded from the burgesses. In | 
the struggle also between the dynastic parties they were can- 
vassed by both sides, but yet play no important part in the J 
struggle, and do not display a constant devotion either to the \ 
Red or to the White Rose. 

Thus was all precedent and all principle wanting for the J 
laying down of the passive qualifications of eligibility for the I 
office of municipal representative in FarUanent. The writs I 
addressed to the sherifTs are worded as before, as indefinitely I 
as possible — an election to be made " de discretioribus et^ 
magis suffjiientibua ;" and thus it remained. But who should 
these eminent representatives be ? The actual state of the 
judicial, magisterial and fiscal relations rendered the inactive 
mass of the citizens, as a rule, indifferent to an isolated! 
electoral act ; as a matter of fact the electoral body was, in<'l 
the majority of the boroughs, a small and select one. The^ 
choice fell, naturally, upon notables and civic gentlemen 
of the commissions of the peace. But as the commission 
of peace of the county was regularly connected with the 
cities, through the medium of the current police adminis- 
tration, the "gentry" came also into permanent connection 
with the boroughs, which in the fifteenth century often made 
them the objects of their choice. In any case, those appointed 
to the commissions of the peace and as deputies, represented 
ajialogous elements of property, to whom the gentry could not 
refuse an equality of standing with themselves. Towards the 
close of the period we find consequently the titles of the gentry, 
such as esquires, etc., conceded also to certain mnnicipal 
notables. J 

But the more important political business was diachargelfl 
by the staff of justices of the peace and by the deputies ill'* 
Parliament, by which means an impulse to work for the public 
good and a permanent political influence were thus given 
only to the higher classes. In the case of the higher rankB-i 
of the borough population, the foundation was thus laid fo| 
their later fusion with the class of knights, forming a unitee" 
gentry. In another direction, by the lowering of the inferitn 




1 the 
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ciTic claases to the level of inaction, the foundation of the 
pre-eminently aristocratie character of the later parliamentary 
representation was laid. For the landowning clasaea of the 
ooQnty, as a whole, the fabric of the thrce-estate-Bystem, based 
aa it was npon independent activity and rateability, was so 
immovably and firmly established, that it was capable of 
embracing and snpporting the motley and anomalous forms 
of municipal representation, and thus in marvellous continuity 
outlasted the Btorms of the Beformation and the Revolution 
down to the nineteenth century. 

IV. i^^at remains infra tlasscm after the three estates had 
lieen separated off, is in the main a working population, which 
enjoys indeed personal liberty, but without any share in the 
political rights of the parliamentary constitution. These 
classes of society also pay their dues ; but in the great majority 
of cases not to the State, but to a landlord, a master, or house- 
holder, who is the immediate bearer of the State burdens. 
Some of these classes could, as supplementaries, discharge 
the suit of court in the court leet ; but this form of magis- 
irial courts was only a local, incidental, varying and now 

icaying institution. 

The improvement in the position of these classes, which 
had now taken place on the whole, is pre-eminently due to 
changes in rural economy. The money system with its 
hberating effects had now passed from political to local, and 
from public to private economy. Landowners and monasto- 
rial corporations at this period farmed no longer by means of 
bailifTs ; a new system, that of rent, had come into being, 
and a new class of leaseholders had been formed, occupying a 
middle position between the freeholder and the agricultural 
labourer. After their numbers and their prosperity had both 
increased, they share, with the small freeholder, the name 
of "yeomen." Such leaseholders in the fifteenth century, in 
ever-increasing numbers, took the place of the local bailiffs 
who formerly managed the lands of the lords and the monas- 
teries, hut they stood in another form of dependence upon the 
landlord than did their predecessors. In respect of taxation, 
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they were rated in bonis almost in the eaine way as tha 1 
freeholders in terris (Stubbs, iii. 552, 553). Their positiuQ, 
moreover, ia dependent upon the amount of the rental i 
the capital. But with the leasehold system the interest ot/i 
the landlord disappears in the services of his villeins, whosaJ| 
emancipation in consideration of money payments had been 
extensively brought about. 

Epidemics, bad harvests, and mistakes in the policy of taxa-* 
tion had, under Bicfaard II. and Henry VI., caused repeated 
insurrections of the peasants, which were apparently attribu- 
table to the attempts of the landlords to re-introduce villeinage 
and manorial services, after new relations of service and rent 
had already taken their place. But when the system of money 
payments had become once for all established, by means of j 
the institutions of rent and wages, the reasons for dissatisfao-l 
tion were quietly removed, both by the landowners themselves, J 
and by the abandonment of the imsuccessfcl system of poll-tax. J 

This new system of economy shows its favourable results J 
first of all in the abolition of serfdom. Whereas it was formerly ^ 
more the influence of the Church, it was now the economic 
interest of the lord himself, which favoured the emancipation 
of the remaining bondsmen, for a free labourer proved a 
more capable man. Jurisprudence also accorded to the bonds- J 
men the personal protection that belonged to the liheri hominetJT 
by regarding their relations to their lord as a legally defined 
exception. The serfs who still exist at the close of the MiddU 
Ages arc quite unimportant anomalies. (4) 

Quite as much ameliorated was the legal position of thafl 



(4) IntheiaBiuTectionof thDiieasaaU 
under Ricliard II., the encial idena of 
the labouring cliuses wont hand in hand 
with the bereticol eflbrts agRmst the 
Chnrcb. From the standpoint of human 
ri^hU, the emancipation of the bunds- 
nmQ woi pla«<d in the foreground. 
The act of^ emnnaipation, which vrns 
passed at that time, was cortainty to- 
pealed at the instnnDe of Parlioineot : 
the iutcreat of the lords tbeluaelves 
yraa, however, apparently sufficient to 
reiuove this grieyanco, which in later 



times was noior reiired. In the rubel-l 
lion of Juhn Cade (1150) the a^tdtionfl 
was neither on account of serfs nor of J 
reformation ideoii, but it was only the 
clasBca, who laboured for hire, who 
demanded the " seven halfpenny loaves 
fbr a penny," abolition of money, 
equolity iu <trcBH, etc., igdliU «t fra- 
ternity, the nntura] aiitipodes of an ex- 
aggemted ayaleio of regnlatioDS affect. 
ing labour, wbicb again disappears with 
the excesaea of tlirse regulations under 
the houses of York and Tudur. 
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lanorial peasants or villani. The undefined services attaelied 
(o these villeins' estates became, in process of time, for the 
Jnost part converted into money rents, for reasons which lay 
iiu the economic interest of leasehold (Scriveu on Copyhold, 
428). lu the case of a higher class of them, at the 
oom men cement of this period, a right was in practice ac- 
corded to their land, to the extent, that deprivation might 
only take place according to the custom of the court (the later 
so-called privileged villeinaye). For the rest, likewise, a right 
of deprivation only exjusUi caiisa was recognized towards the 
close of the period by a famous decision, Taltarum's case, 
under Edward IV. " Copyhold" became, in this later period, 
more and more the common term, a name derived from the 
court roll, which was the title of poHBession. {4") 

The labouring classes of the cities were also in eoonomie 
dependence upon property, but only in the free relation of the 
contract of hire. The narrow-minded restriction imposed upon 
their liberty of movement by the poor-law regulations was 
not introduced until later centuries. They share their passive 
position in the municipal government with the majority of 
the wealthy classes themselves in the later form of the muni- 



What the parliamentary constitution was able to concede 
to the unrepresented members of society (who in every form of 
representative government form the majority), was the legal 
liberty of mounting up into the higher classes, in which respect 
this constitution, in comparison with the parliamentary oon- 



aented intheoonntyand in Pariimiient, 
not boUDil bj pHrliamentarj money 
graTitK, tiud only aabject lo theii Bpecial 
tallagia. ItcpreBentatives of thum were 
often BummoDed lo Purl lun eat, but thoy 
Dover met together with the CommoDa 
Hod formed do part of tbo Parliiiment. 
In tlie oaae of these peaaaota the 
taxing right of tlie Crown oontinued 
longest. In the later voting of the 

fuvpa the King W*"***'-* n" hia aiAa fnp 



(4') The iNipyhotd nraa onpe Gstimaleil 
by Lord Coke in a deoision at one-third 
of the whole teal property in liia 
conntcy, an eBlimate which, oooording 
b> later ■tatiitipa, was perhaps twioe 
il« real extent. Of a wjiarate tinturo 
vero the leaures in nncfent demesne. 
These compriBed partly full freeholdeta, 
portly hereditary triUani (analogoua to 
the privileged villainage), partly mere 
copyholdeTB, who were by royal favour 
eiempltid from the ordinaty conrta and 
tbe oounly ^verument, freed from jury 
■ervioe, and theruforo, also uuiepre- 



thuso peamiita 



epreaented in Pur- 



liameut in the words "La roi a 
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Btitntiona of the Continent, is a model one. As it is open 
the labourer in town and country by industry and skill to ri 
to be a tenant and small proprietor, so also is the way o] 
to the working classes to enter into a more profitable ear( 
by their freedom of movement from place to place, and by 
the freedom of entrance into local companies and guilds ; to 
tbe middle classes in the towns is open the entrance into the 
offices of the municipal government; whilst the notables 
of the towns can obtain admission into the commissions 
of the peace or parliamentary representations, even with 
the honorary rank of esquire. The retail trader can at any 
time become a fi'eebolder, and tbe leaseholder, in addition to 
his leasehold, can also exercise political rights as a freeholder. 
The wholesale trader can acquire from the impoverished noble 
the ancestral estate with all the rights and privileges of a 
manor attached ; and his family in the second generation 
will be reckoned among the most zealous champions of the 
privileges of the knighthood. Conversely the entrance of 
the younger sons of the nobility and the knighthood into the 
counting house of tbe merchant was not considered derogatory 
to their rank. The names of knights of the shh;e are found 
on the registers of the trading companies and guilds, and 
members of the old nobility solicited with especial eagerness 
the offices of the civic majors, aldermen, and recorders, as 
well as the municipal seats in Parliament. Elevation into 
the higher estates by means of the Church is open to all 
classes ; the middle classes may attain high honours and 
dignities through tbe law Inns of Court, and for the highest. 
merits in that profession, even admission to the ranks of 
.(4») 



(4'') "Tbe yonnger «oiib of the 
country ki]ight sought wife, oocapatioa, 
and estute in tbe towsB. The leading 
men in tbe toims, such as tbe De la 
Poliw, futDK^d an urbdn ariatwinioy 
thnt liad not to wait more than ooa 
generation for luniilo reooeu'ti""- I'''* 
pra^ice of kuigbtliood . . . tlie ciiBttim 
of wenring coat-arrai>ur. aa well as real 
telatioQship and affinity, united the 



"1 



Buperiot cIobkb: the Bmall freeboldar 
and the small tradesman met on unalo- 
gouB teroiB" (Stubbs, ii. 188), 

WliBt an alleviating iufluenee the 
early organized diruct gyatem of taxa- 
tion natoraily eiercisod upon the class 
interests is shown by the tax aaseas- 
ments theuiflelvt's. The numpluurv 
lawB (23 Edw. IV.). the e.iuality Jf 
the property and family ] -■ --* - 
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The firm bond which knits together the system of this 
social formation by means of self-government and payment 
of taxes with the highest functions of the executive, extends 
down to the lowest classes as a bond of social aims, which 
placed, indeed, actual impediments in the way of ability and 
merit, but never legal barriers. English society thus attained 
a fundamental basis for the development of individual ability 
and energy, which determine the course of its history during 
the following generations. 



equality of taxation, produce here 
groups of society such as were un- 
heard of on the Continent. The pro- 
perty tax of 1359 shows, for example, 
the following groups : — Dukes (133 
shillings), justices of the Grown (100 
shillings), earls and the mayor of 
London (80 shillings), barons, ban- 
nerets. Grown counsel and great advo- 
cates, aldermen of London, mayors 
of the large towns (40 shillings), 
knights, lawyers, councillors of the 
second order (20 shillings), knights of 
orders and merchants '^'6\ shiUings), 



esquires, lower lawyers, mayors and 
councillors of small towns, greater 
freeholders and greater tenants (6| 
shillings), lower monks, esquires, and 
gentlemen without landed property, 
smaller merchants, tradesmen and 
tenants (3^ shillings), and so on. That 
in the offices of the royal court the 
three great classes of Serjeants, gentle- 
men, and yeomen were distinguished, 
and that the social classes were regarded 
otherwise in the herald's office, was, at 
the close of the Middle Ages, just as 
natural as in our time. 
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CHAPTER XXIX. 

©;!)£ ©rganfjatton of tfte Sbtate— Sfje Boijal ^retogatibe- 

Like the permanent division of society into classes, there was 
also completed in this period an organization of the execu- 
tive, which, though obscured by dynastic struggles, became 
accomplished in a quiet continuous development. 

Marvellous to relate, yet vouched for by contemporary 
writers, the itinerant justices and jurors went their regular 
circuits all through the aristocratic Wars of the Roses. In 
fact, by the legislation of this period, those permanent insti- 
tutions were founded, which towered above the struggles of 
the time like a pillar; — large independent local unions, 
and great judicial corporations, encircle every government 
redoubtably, even in the conflict for the crown itself. But 
the position also of the permanent council, which from its 
central place exercises in daily action the varying functions 
of the executive, had become changed by the regular commands 
and prohibitions addressed to functionaries or to subjects being 
permanently regulated ; and that, too, in a double manner, 
either (1) by ordinances, issued without the consent of Par- 
liament, and which are alterable at the will of the King 
alone ; or (2) by statutes, which were issued with the consent 
of Parliament, and were binding also upon the King, and 
could not be altered without the consent of the three estates in 
Parliament. 

The powers of the monarchy (state) still continue in the 
form of administrative regulations and ordinances^ uncur- 
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tailed, nay, materiaUy extended by new demands made upon 
the aubjects ; but the exercise of them is, in harmony with 
the nature of the State, with wise moderation confined by 
the Crown by unalterable rules. The King accordingly no 
longer appears as the personally commanding ruler, the 
feudal, military, judicial, and magisterial lord ; but the Crown 
appears as a permanent institution, which guarantees legal 
protection and permanent support to the life of society, and 
thus takes firmer root in the heart of the people. With this 
self-restriction by law, there accrues also to the King him- 
self a firmer legal protection, and to his rights an enhanced 
inviolability and sanctity. 

This specialization of the administrative law, which forms 
the transition to the modem political system, appears in the 
fourteenth and fifteenth centuries to have advanced in all 
departments of the pohtical government, although in different 
degrees, according to the temporary needs of the executive 
power. 

The militanj poiver over the Crown vassals continues ac- 
cording to deeds of enfeoffment and custom (common law) ; 
but the system of the national militia had become more com- 
prehensive and more living ; the recruiting and employment 
of which was now fixed by parhamentary statutes. But 
the deficient principles of the recruiting leave room for 
various abuses of the military power for financial and political 
pnrposes. 

The judicial jiower is based partly upon Norman admin- 
istrative practice, but in its most important features upon 
statutes, which more exactly define the position of judge and 
jury. The weak point is the reserved juriadictio extrtumii- 
fiaria, which still follows the lax principles of the old admin- 
istrative system, often restricted, it is true, by Parliament, yet 
just as frequently extended by party leanings. 
w Tht magisterial power is based partly upon common law; 
Bmt, in its principal departments, upon an endless series of 
Bitatutes aETecting the public safety, trade, and labour; all 
Hffiiicli in some measure limit the arbitrary powers of the local 
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magistrates. The weak place here is the estraordinary pow 
residiug in the royal council. 

The financial power is based upon the demesne -possessions, 
the feudal dues and other hereditary revenues of the monarchy, 
whose extension was effectually prevented hy statutes. These 
form the " ordinary revenue," out of which the current ex- 
penses of the State are to be defrayed, supplemented by 
extraordinary and periodically granted land and income taxes, 
to the grant of 'n'hich the estates begin to attach conditions. 

The ecclesiastical power of the King had been much re- 
stricted after the events of Magna Cbarta ; in the dualism 
of the ecclesiastical and temporal state it was only the external 
boundary-quarrels that were settled by statutes. Encroach- 
ments of the Church upon individuals were stopped by " writs 
of prohibition," encroachments upon the State by penal prose^^^ 
cutions under the new statutes. ^^ 

The organs for the exercise of the rights of the pohtical 
sovereignty thus organized have been already described, but 
shall be again recapitulated in this place in their three 
principal limbs. 

1. The Central Courts connected with the county and local 
courts form the jiirisdictio ordinaria, the permanent part of the 
judicial system. There still continues a personal dependence 
of the justices of the realm, who remain at the same time 
assistant jiislitiarii of the council, and whose appointments 
are as a rule subject to revocation ; the spirit of monarchical 
government, however, makes this deficiency less sensibly felt. 
As early as by the stat, 2 Edward III. c, 8, the justices were 
ordered to allow justice its uninterrupted course, without 
regarding orders issued under the great or privy seal ; the 
stat. 11 Richard II. c. 10 adds to this, that no writing is to 
be issued under the signet or privy seal to the disturbance otM 
the ordinary course of justice. 

2, The Continual Council is the central department for thai 
exercise of the sovereign and political rights in all directiona- 
with reservation of the fixed spheres of the jurisdictio ordinaria^^ 
and the ecclesiastical constitution. Here is the active i 
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of the roj'al political government, the legality of the proeeetl- 
ings of which is enforced by the bringing forward of national 
grievances in Parliament, or, in an extreme case, by an im- 
peachment of ministers. By practice and statutes the per- 
sonal responsibility of the principal officials has already been 
expressly recognized. 

3. The Magnum Concilium in Parliament, finally, forms a. 
supreme council of the Crown, periodically summoned, which 
includes the prelates and barons, and, in its widest extent, 
the representatives of the Commons also. The participation 
of each portion in the functions of a council of the realm 
ha» been laid don'n by parliamentary practice, and in such a 
manner that the participation in the highest extraordinary 
jurisdiction remains restricted to the Upper House. 

In its intermediate position between the courts of justice 
and the Parliament, the Continual Council has been gradually 
coerced into a legal line of government. But the bitter con- 
flicts of the age again and again proved that for the attain- 
ment of this end neither judicial officialism nor parUamentary 
meetings were in themselves sufficient, but that there was 
rather needed a ramification of the rights of political govern- 
ment into the district and local institutions, to form a counter- 
poise to the violence of the parties. All legal barriers 
imposed upon despotism have only become gradually effectual 
by the system of self-government, in which the wealthy 
classes assume the exercise of the political functions, and 
thus undertake the protection of the individual against abuses 
of the pohtieal power. Of this the Middle Ages always 
retained a lively sense, which the feudal system and the 
feudal courts on the one side, and the traditional Saxon 
judicial institutions on the other, had engrafted upon the 
nation. By the blending of the nationafities both tendencies 
became fused together. Having advanced in person to the 
supreme government of the realm, the coimty and municipal 
onions comprehend in themselves both feudal and local law, 
military and municipal constitutions, ruling classes (prelates 
and nobles), and middle classes (knights and burgesses), all 
in a living organization. 
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It was out of this combination, individually and collectivelj| 
that the personal and political liberty of the nation proeeedetl!" 
Counties and townships have become independent in conse- 
quence of their connection ■with the judicial system ; the 
courts have become independent through their connection with 
the independent committees of the county and civic unions 
(juries). By its representation in Parliament the collective 
community system has become a permanent counterpoise to 
absolute political government. The peculiar natiu-e of the 
English constitution has now become fixed by the formation 
of communal bodies for the service of the State. They are 
individually described as " counties," " ridings," " hundreds," 
or collectively as commtmfB, communitatpH ; only in the cities 
has the first formation of " corporations " commenced, which 
in later times became the source of artificial deformities. As 
personal service and rateability in respect of taxes, were by 
principle combined together in the communal basest, so was 
it also the case in Parliament — ouly that in the case of the 
prelates and lords it was their personal participation in the 
affairs of Government, in the case of the communm their 
rateability, which appears to be the predominant feature. 

In accordance with tho nature of the State there thus 
arises a relation of mutuality with respect to public rights. 
The Ubertios of Parliament are originally an emanation of 
the royal power. There exists no parliamentary right of 
bishops, lords, knights, and burgesses, which was not in its 
origin a result of royal grant. The maxim of the courts of 
that period, " Toutfuit in hiy, et vient lie lui al coinmejicement " 
(Year-book, 24 Edw. LEI.), was fundamentally true. The 
development of the parhamentory constitution from a system 
of personal government was also discernible in the fact that 
the kings themselves, whilst mere children, were obliged to 
perform in person certain acts of sovereignty, 

On the other hand, the title to the crown in this period had 
been more than once created by Parliament, and still more 
frequently were the rights of the Crown defended and main- 
tained by Parliament. Under the house of Lancaster, at I 



events, the Crown was no longer based upon the ground of 
hereditary descent alone, but upon mutual acknowledgment. 
Hence the maxim of the courts: "La ley est la plus haute 
inkeTitance, que le roy ad ; car par la ley il inime et loutes set 
sujeta sont rules, et si la hiy ne Juit, nul rot, et nul inheritance 
sera" (Year-book, 19 Hen. VI.). 

The fixed elements of the political system of this period are 
to be found in the judicial system, in the systematic combina- 
tion of the exercise of the sovereign rights with property, 
i.e. self-government, and in the perfectly stable ecclesiaBtical 
conwtitution. They are all represented in the Upper House 
as being the head of all judicial constitution and government, 
including the highest jurisdictio eztraorilinaria. The special 
rights of this high body are indeed described as " privileges ; " 
but these privileges are political rights with an upward ten- 
dency, and are not (as in the ancien regime of tho Continent) 
social advantages with a downward tendency. They afford to 
s supreme legislative council the necessary personal indepen- 
dence in dealing with the Crown and its paid servants ; but 
involve no inequality in respect of family and property-law, 
no immunity from taxation, and no exemptions prejudicial to 
other classes of the people. The conservative portion of the 
constitution has already, at the close of the Middle Ages, become 
well fitted to guarantee the maintenance of the constitution 
and the conduct of the affairs of the realm according to the 
laws of land. 

The moveable part of (he political government has, besides 
this, an extensive province. Within the circle which law- 
courts, the Upper House, and the Church describe around 
the personal government, there is a wide domain, in which 
the " King in council" moves, and at his side the Commons, 
with their grievances and motions, with their initiative in 
legislation, and conditions annexed to taxation. The fixed 
sphere of political government becomes more extended in 
each generation ; but in like manner also the moveable circles 
become expanded, owing to the continual fresh needs of the 
fitate and society. In the Middle Ages a narrow-mindedness is 
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The people's conceptiona of law were determined, as had 

rer been the case, by the customary legal relations, with a 
ing influeDce of recent impresBious. The popular ideas of 

le royal power (') at the close of the Middle Agea could not 
therefore be eimple ones. In the conceptions of those times 
State and Boeiety combine to form a threefold baBis of royal 
power. 

An old historical basis still existed in the idea of the 
lerain ownership of the King in the soil, as Dominm An(fli«. 

le King was in fact still the greatest landowner in the 
country, aa he was in theory the sole landowner. With the 
gradual dissolution of the feudal law in favour of private 
property, this conception becomes less prominent ; it was 
shaken also by the change of dynasties. The recognition of 
this principle was, however, for the wealthy classes a necessity, 
because by legal construction it had become the source of all 
private rights in the soil. The English monarchy had thus 
attained a solid foundation of hereditability, auch as the 
German empire could not claim. The doctrine of the jurists 
treats the succession to the throne according to the right of 
primogeniture in the same way as the auccessiou to real 
property, from which also the expression " title " was borrowed. 
;e the succession in real estate, it follows immediately, and 

ipso jure attached to, the title of possession residing in the 
predecessor. After Edward I.'s accession no interregnum was 
legally recognized in a sueeeesion to the throne {Allen, " Pre- 
rogatiTe," 47). 

The monarch represents, moreover, " the head of society," 
as such is recognized by the forms and ceremonies of the 

lort, which in the coronation festivities even reproduce the 
honsehold of long bygone centuries. The old hereditary court 
ofiBces of High Steward, Great Chamberlain, High Constable, 
and Earl Marshal still continue. Of the heads of the active 

mrt officials, viz, the King's Chamberlain and the Steward 
the Household, the first has now become an active minister 
State, and the second the managing head of the household. 
(•) Cf. in/™, the note at tlie euJ of tliU ohiiplor. 
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The Bplendour of the temporal as well as of the spiritual si( 
of the Court was enhaoced by the constitution of Parlia-- 
ment, not as a more idle show, but in involuntary recognition 
of the necessity of raising the monarchy above the rich and 
brilliant nobility of this period, and thus to hold up thft; 
sovereign power in the public view above all the 
society. (**) 



i 



{••) The conrtB of the Plantagoneta, 
lika tha coiirtu of all timcB, suggot 
reminlBcenci'B of an older social onlei 
of things. Tfaig is eepeoiallj tlio case 
with the coromttion ceri'iDouj, in which 
(he ulii hnueehnld of the head of a 
Oenoaa clan is agaiD revired, from 
the great hooiirarf ofSces down to tlie 
imalloBt servicea. The office of the 
hereditary mnjor domiu. Lord High 
Stewaid, lu the first court olBciHl, diod 
out in comparatively early times, but 
was revived for coronation festivals aad 
for a solomu peers' 



chamber, pagra of the chamber, offieert 
of tho jewel-house, the physieian, 
eurgeim, apothomry, and barber of 
the Kin^, the henchman, squires of 
the hounebold, king-at-«rms, heralds, 
Bcrieantri-Bl-Bniui, miDstrela. attenduots 
and messenKfTB : tbo dpan of the 
chapel, chaplains and clerks, yeomeD 
and childrfD of the chapel, clerk of (he 
closet, maaler of grammar, officer of 
vestiary, clerk of tlie Crown, dark of 
the market, and elerk of the works. 
Besides these a seeretorial stuff uf 
clerks of the board of green cloth. 



The hereditary oMce of Lord Great clerksoftliecontroloffioeand oounting- 



Chamberloin contiDute 
present day as ao hereditary offlca, 
fulfilling the chief honoars on the day 
of coronation. The office of the Ijird 
High Oonslable, with his seat in the 
curia militarii, aad his patronage of 
lower offices at court, in the army, aiid 
in oonita of justice, continues during 
the Plantagenot times. The office of 
Earl Marshal, after many oacheatings 
to the Crown and re-grants, is at times 
hereditaiy, at times held for life, and 
then again a revocahlu honour. It waa 
otherwise with the active court officials, 
who even in the preoodiog period farmed 
a second clssa suparala from the here- 
ditary offices, A long list of this royal 
household under Edward IV. is given 
in the Liber niger Regit Jngtitc. printed 
with other documents by the Anti- 
quarian Society (1790), The real 
adminlBtrativa court functionnry is, as 
in our day, the Sbiward of the Honse- 
kold. The remaining officers of the 
household (some of whom were also 
state ofRcials) are the bishop confussor, 
the Chancellor of England, the Lord 
Chief Justice of theConunon FIcaa. the 
King'sChambarlain.baunerotH, knights, 
secretaries, chaplains, equerries, keeper 
of the wardrobe, pcutli'men uehirs, 
yeomen of the Grown, grooms of the 



house. Under deparUneota ; The b 
hauHe> the luidKr, the pastry-kitchen, 
the cellar, the vialoer, tlie hiMir-oellar. 
the tankard -house and bowl-Louse, 
beer-bearers, the spiary, the eonfeo- 
tiuuary, the light department, the 
butler's department, the linen de- 
partment, and the Uuudry deport- 
rneul. How neoiissary such a oom- 
plicated household was according tn tha 
notions of those days is shown us by 
the analogans household of the royal 
family and the maptatea Tha Black 
Book fixes the rtuf of the Quean at 
forty shillings a day, in addition to 
twelvepence each for one hundred re- 
tainers (£2SS5 annually); for the heir 
to the throuc thirty shillings, as well 
as a suite of fifty (£15li0): for a duke 
and suite of two hundred and toHy 
(£4000), eto. As a claaiflcatioli in 
almost itLI branches of the household, 
the division into Serjeants, gentlemen 
and yeonukn ia revived, which was at the 
same time an expression of the social 
ideas of rank in those times. A royal 
body-guard of twenty-four SBrjeoats-at- 
anns hod already been formed by 
Bicbard I., wliich was employed as 
an active guard of honour for the 
Parliumcnt, the Ohancellor, and tha 
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The Crown, as hereditary poasessor and source of all magis- 
keriol power, forms in the legal and religious conceptions of 
(be time the nucleus, compared with which all possessory 
Ud social conditions appertaining to the monarchy are only 
Means to an end. As the conceptions become matured, new 
Btepressions for it come also into use. As the name "parlia- 
■ ment " appears with the new conceptions of social right, so as 
its correlative the term " royal prerogatives " occurs. At first 
it meant especially the financial rights of the King, arising 
from bis feudal suzerainty, all which should be as against the 
estates a noli me tan^ere ,- as in the statutum dc prerogativa 
Regig, under Edward I. (formerly generally attributed to Edw. 
II.). In later times the judicial power appears as the centre of 
the prerogative, which appertains to the King of his own right 
independently of the ruling classes. But the more extended 
the tasks of the sovereign power become, the wider and more 

IjlomprehenBive becomes the notion of the prerogative, until 
B reaches the conceptions advanced by Coke and Blackstone. 
n is the same notion which the later German imperial law 
HBOciated with the term " KaiserUrke reservatrechte," yet with 
|)ie material difference, that these reservatrechte of the English 
monarchy embrace an extensive and actual imperium, and 
that the English parhaments have not, like the German im- 
perial and provincial representative assembliea, forced their 
way into an habitual exercise of the sovereign and adminis- 
trative power in all those functions which, in a well-organized 
political system, can only be securely centred in a single hand. 
In England aJso, as is always the case, many conceptions of 
later days have erroneously been attributed to the Middle 
Ages. The difference between the constitution at the close of 
the Middle Ages and the modem theories of constitutionalism 
Ues principally in two points. 

1. The King has the commanding and disposing power in 
State affairs (the imprrium, the ruling power) which, as in the 
Carlovingian constitution, is the source and basis of the royal 
prerogative. The immediate emanation ttom it is the right 
' ordinance ; for what the Kiiig can command in single 
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oases he can alao ordatQ for similar ones. This right is no-M 
limited by parliamentary statutes, but not restricted to thft 
mere "execution of laws," From this follows the right of 
appointing the organs of government. From all encroach- 
ments and excesses Parliament always voluntarily returned 
to the royal right of appointing the officers of State. Only 
a few offices, and those subordinate ones, are held by the 
feudal mode of " tenure," It is, moreover, amasim of common 
law that all magisterial offices are held revoeably during the 
King's pleasure ; with the exception that the tenure of the 
judicial office for life bad already become usual in practice. 
This ruling power comprises that which the later treatise of 
Blackatone describes as the "royal authority," that is, {!) 
the representation of the State towards foreign powers, 
decision as to war and peace and international treaties ; (2) 
the military command over every branch of the armed force; 
(3) the King as the fountain of justice, with the rightf 
appointment which flow therefrom ; (4) the King as suprei 
guardian of the peace; (5) the King as the source of 
honour and privileges; (6) the King as the arbiter of com- 
merce; and (7) the now very restricted ecclesiastical supre- 
macy. But the difference between it and the conditions 
obtaining in the eighteenth century lies in this — that 
numerous ambiguous points of sovereign rights, which ha' 
not as yet been determined by the legislature, make tbei 
powers appear as real rights, which are in normal times L 
to the personal decision of the King. As j'et no party gove: 
ment, in the meaning of the eighteenth century, exists. 
Church is as yet perfectly separated from the temporal State 
As yet the real political government is united in the pen 
of the King, bis counsellors, and courts of justice. No par] 
mentary budget, no intluence by the estates of a contini 
control of the incomings and outgoings of the State has 
been eritabliehed. The financial centre is as yet in the Kin; 
hereditary revenue. It is to the King, and nut to the Pari 
ment, that the Treasurer presents a atatm of the revenu) 
an annual budget (as is mentioned for the first time, 
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1421). As yet there waa combined with the prerogative of 
the Crown the idea of an extraordinary dictatorial power 
residing in the King, which in any State crisis could thrust 
aside the Belf-iniposed barriers, laws, and judicial constitu- 
tion, and find a remedy by extraordinary measures, jurisdic- 
tion, and ordinances — an extraordinary power which was made 
frequent use of by the Tudora, and frequently abused by the 
Stuarts, and was only in later centuries further restricted 
and reduced to a minimum. 

2. The King, and not the Parliament, has the legielative 
power. Law is only an ordinance strengthened by the con- 
sent of the estates, and which, not being one-sidedly capable 
of alteration, without the consent of the estates, represents 
the highest controlling force of the absolute power. The 
notion of a " veto " of the King is a modern interpolation ; the 
English constitution knows neither the term nor the act. 
is not the estates that have a legislative right with the 
tervation of a i-elo ; but it is the King who gives the laws, 
ibject to the co-operation of the estates ; " Que le tmj JUt 
Ut Ing par (intent dez peres et de la Commune, el non pas les 
pere* et la Commune" (Year-book, 23 Edw. III.). The King 
is accordingly not hound to summon Parliaments at stated 
timea. The promises made on this point (4 and 36 Edw. III.) 
remain intentionally ambiguous in their language, and are 
regarded as one-sided assmances without prejudice. The par- 
ipation of the estates in the legislation is only understood 
this sense, that the King shall not alone repeal what ha^i 
resolved with the co-operation of the three estates. 
leir consent does not, however, in principle abolish the 
[ht of the King to command and ordain. The Middle Agea 
the permanent statutes originally as agreements with 
lain and definite estates {slabilimenta} ; the higher idea of a 
as being a supreme rule imposed by the majesty of the 
;6 upon all classes of the people has been only gradually 
icrited by the State from the Church. 

the Anglo-Saxon monarchy was built up upon the 
pies of the Carlovingian empire, so now in the con- 
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Btitntion that has bcori completed, the national leading 
ideas of State and Itight enter into an organic fusion with 
Bocietj, in the old tripartite division (Oneist, Kechtsstaat, 
chap, ii.) : — 

The governing power and the right of ordinance as baaia ; 

The judicial system as barrier ; 

The Law as the highest controlling force of the Stat^ 
will. 

Shifting and but slowly established by experience are thaJ 
boundaries between legislation, the ordaining power, and theg 
executive power in detail. The last named is legally restricted] 
by the obligation of the royal servants to execute the royaJ J 
laws, and by the legal duty of the monarchy to administer-* 
justice; but to draw a strict mathematical line between the 
legislative and executive power was proved by practice to be 
impossible. The English Parhaments have only become 
effective legislating bodies by their continual participation in 
government and by the habitual activity of their members in 
county and municipal administration. The right of the estates 
to concur in decreeing the laws led to a constant interferenoa J 
as to their application, this, in small as in great matters,J 
being the custom of Germanic peoples. The right of Parlia^- ' 
ment to grant taxes proved itself perfectly sufficient to lend 
to this interference both support and effect ; indeed, it appears 
more than sufEcient for the purpose. The Parliaments of , 
the fifteenth century, like the German Landstande, claim i 
voice and intervene ooeasionallj in all matters, in war as v 
as peaoe, in diplomatic negotiations, in ecclesiastical affaira, ■' 
in the internal administration of the royal household, in the 
appointment of the officials, in the administration of justice; 
no interest is too small for them and none too great, no 
attribute of the Crown is excluded. This encroachment, 
which was at times excessive, is, however, easy to explain, if 
the original state of the Norman administrative law be borne 
in mind. That system of absolutism could only be reduced 
to fixed administrative maxims by thousands of national 
grievances ; and by means of continual complaints a ffxed i| 
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sdministratioD was tbua gradually produced by liundreds 
of laws and administrative ordinances, in tlifl course of man; 
generations.. Where such an end has been attained, as regu- 
larly and uniformly as the ebb follows the flow, a reaction 
occurs — an ever-popular reaction and willing renunciation 
of acquired and apparently important rigbta. This thoughtful 
moderation is not merely the outcome of a providential pecu- 
liarity on the part of the English nation, but of a different 
political school of experience, through which the German 
Beichstande and Landatanile were never so happy as to pass. 
These Parliaments had from the first sufficiently experienced 
the pernicious effects of a party government with a ruling 
apparatus centralized after the Norman fasliion. These 
wealthy classes learnt, by daily exercising the magisterial 
functions of self-government, the necessity of a permanent 
organization of the administration. These Parliaments, in 
their constant connection with the central government, early 
experienced that a right of ordinance was indispensable for the 
sovereign power, and that an exhaustive circumscription of 
the sovereign power by statute was as preposterous as it was 
impossible. Upon the same basis the gradual definition of 
the parliamentary privileges by precedents arose. Moreover, 
the ever-recurring coUisious between the legislative assemblies 
and executive organs arc at once the weak, as they are the 
etrong, side of all our national constitutions. A strongly 
defined individual sense of right shows itself in these col- 
Usions, and it is to them principally that England owes the 
progressive improvement in its administration. In this 
department, however, all government by Parliaments is ex- 
perimental. The evil consequences that had arisen from the 
excesses of the principle of election and party rule led by 
experience to the adoption of the fundamental maxim, that 
judicial and magisterial posts may not be filled by election, 
but only by appointment. 

Certainly these conditions were as difficult as in any modem 
constitutional system. Even in those times an older ruling 
cIbbb (prelates and barons) confronted the young electoral 
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asBemblieB of tax-payers. The aspirations of the one class 
a, share iu the State could no more be repudiated than the' 
rights of the other; for the State required the money, the 
military, judicial, and police service of the one quite as clearly 
as it did the military power and business experience of the 
other. Beyond doubt the Commons of the fourteenth century 
were originally as inexperienced in the real needs of a great 
State as the newly enfranchised voters of the nineteenth 
century. It became almost proverbial, that the sagacity o) 
the coratnonera in discovering the grievances of the counl 
bore no proportion to the unpracticalness which they fre- 
quently displayed in redressing them. Beyond doubt their 
immediate wishes, conceptions, and proposals were often 
incompatible with the working of the State and with the 
claims of the prelates and «eifineuTB. And yet the proper 
government of the country resided in a monarchy advised by 
its continual council. In spite of all encroachments of 
Dpper House, and sometimes also of the Commons, urn 
every capable and under every conscientious King, the 
ciliatiou of what was apparently incompatible was brought to 
pass in a harmonious alhance of rights and duties, out of 
which, doBpite all storms, parliamentary liberty emerged 
triumphant and the nation mighty. Parliament has always 
finally yielded to "political necessities," granting what was 
demanded by King and council. In spite of all passion and 
violence of factions, a spirit of patriotism and a sense of 
justice pervades this epoch until the crowning catastrophe 
of the Wars of the Rosea — a spirit which is founded upon the 
uniform habituation of the wealthy classes to the personal 
exercise of their political duties. There are here the living 
elements of an internal harmony, in which property, political 
duty, and politioal right are balanced, in which the independent 
will of a free people imposes upon itself self-created laws. In 
the period of Edward I. and Edward III. and in the middle 
period of the house of Lancaster this harmony ia manifest 
in a powerful development of the external and internal enei 
of the State, which causes it to be the most glorious period 
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English military history. There was ouly needed the restora- 
tion of a certiiin and incontestable Buccession to the crown, to 
put this political system into suoh a position that it could 
perform new and important tasks. 



Sot* to CHiiTBR SXIX.— fffic 
tes>I ronccytiond at tt^t rognl 

StDir are now materiallj' dillcrent 
m thoBc of tbo timi! when (in 15 
Jolm) lliH Eneli-'b barons torn with 
weapons \a tiieir hunda to reinoa- 
8trut« agaioat the treutMient of tba 
vountiT aa a general faruof the Orowu, 
and when iu 48 Henry III. thoj baU 
i^onquen!<l a kiug in open battle. The 
iiupmBioiu of thcBG events ue ei- 
pre«aed by BroctoD (ii. 16, eeo. H) tut 
folltHis : — "B«t attteia habtt laperiorem, 
Dema inliott. Item Itgeia, per quaia 
/aetui ett Tex. Item esriara raam, 
rideJieel anaitei, baraniA. qui cmHiieg 
dietmluT ^uon «»ii regit, el qui kabet 
Kicium, halitt rnagMmia, et idm ri rex 
/uerU Hint /neiio, id t>t riiu lege, debeiit 
ei /nmum poaere." 

ThU cavalier maaaer of esprssBion 
maj bilhrully enough eipresa thecon- 
mptioD of tb« knighthood. The mnnk- 
iflh and Uie popular view of the titD(M 
■re Bbowa in a tliouglitful puliti(^4l 
pona, "Tho VUion of Hierg Plowman," 
wliicli, in estiiautiiig the events, ooiaos 
to the «onolunion that if the King 
■^Uowa himielf to be led aatm; and 
^^DOtJotu all maDDei of barm, or out o[ 
, irtfnlness sets hia power above the 
law, tlie magnatea have a right to aave 
the land from sue r crrorH. The King 
■hould consult hiBCiiDununity, to whom 
their owe laws are oertainlj' well 
known; subjects are wont U> be better 
informed in the oammon law tlian 
otbora. But at the same time it is still 
neoesaary tliat the King slioiild ohooue 
hia aervunta, without bviug bonnil to 
certjiiu men CLnp|WDber;j-Pauli. iii. 
72G). The oauoepiioti of a duty of tlie 
Crown to administer jiistioe and an 
avenioD t» a purely perianal rule 
shows itself clearly again and again. 
" Ijut aultn Rkc iion debet eue Rub 
KamirtB *ed mh Deo ei s»b I/tge. qaia 
Lt» /aoU Brijem; aUritmat igiliir Bex 
Ligi ^vod Lex ailribaat ti, vbUlieet 
dumfBoftunmi tl pi-UUiUtmi non etl 
mini hex ubi dumiiuilur vuiuiitiu U nun 



Lex " (Braoton. iil. o. 9). In about 
twelve pa<iB>igGB Bractoo ever rooars to 
thedomiDixDoftiie law and the King's 
duties : *' ad hoe ereaiut eU, uljuHieiam 
faeial,'' eto. These oonoeptioDs are 
primarily rool«d in tlie concegitloa of a 
reoiprooity iu feudal duty, as consisting 
of pfitection au the ouo Hide and fealty 
oil tho oilier. But they aro still more 
deeply routed in Cli'' Rennnoie popular 
idoii o( thL- dul^ of tliu magiairatas to 
Bdwininter JOstiOo. As Stiibba justly 
remaika touching the freijuently ouu- 
sidod proioineiice given lo fealty: 
'■ li'eulty is the bond that ties anv man 
to anotht-r to whom he undertakes to 
be f.iiLhI'ul; , . . homage ia the form 
that binds tlie vasaul to tho lord; . . . 
HllLgianoB ia the duly which each nmu 
of tlie Ontion onus to tho beail of the 



the HLIdle Ages 
re^i-ds the King, ouo effaet" |,&tubbs, 
iii, BH). 

Upon tliia broadest basis the juris- 
prutleiioe uf tins time laid down tho 
severest peniilties of high treason for 
violatioit of the alte^inuce to the King, 
witioh were tnoJiSed in tlieir exagge- 
rated severity and extent from time Id 
time by parliamentary legialatioo. By 
tlie ilyna>tia atruj^les men were also 
compelled to uphold a King de facto as 
entitled to allEgiinoe, whereby tlie 
recogiiitiDa of the mcnHrchy aa a poli- 
tical ioBLitution is necessarily tiokuow- 
■edged. In hacmouy with tliis ooiisti- 
tulioiiiil obedience of the subjects to 
Iheir legally Hokiiowtedgtd Kiug, is 
the duty of the King to observe the 
luwi which he has himself imposed, 
which was after hjlward 11. inoorpo- 
raloil into the onronatiun oath. Partia- 
meiitnry legislation now frames fixed 
rulea for tlie cxerciac of the royal pre- 
rot{iitive, which beoome a portion of the 
oomutou law, and wbiob the King Dan 
no loiigi^r i-epi-al or alter at his nwii in- 
Bt-tum. Tiieobaervaooe of tliesebounda 
in tnfuroeU by the retiionaibility ol the 
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rofal eeTTBnttl. PiirliaiiieDtaj-; practice 
bsa inaturod all IbnnT pogtulnteB to 
tbia one definite notion, viz. tlist tlie 
parliamcnteij govemujeat is, aocordin); 
to its proper oalurc, a pollticul goveni- 
meut acmrdlDg to Ian. Eveu limctoD 
opposes tlie Roman nBiioi of ubso- 
lutisu ; " Quod prineipi plairi, Ugii 
habnt vigorem " by tho English " faffi* 
hdbet vigorem qtiicqaid de confilio ft 
cmMennt ntojfnaium et m puilttw eonv- 
munt tpantione, auetorilaUi regit, jutte 
fueril dtfinitum." A cliief iuatice of 
Ibe Kia^s liench under Henrj VI. 
(■narw&rda tutor to tho heir to the 
thioDo of the house of Ijincagter in 
banishment) eipresseH tlie eame funihi- 
mental idea b; oontnutiog a poltCieoI 
goixn\metit i according to law) witb a 
re^l goermimeid (according to persoD&l 
will). Forteaouo's treatise, " De taudi- 
buB Legnm Augliia,'' o. 9. eipressea 
tliis for the edification or a future King 
in u strong condemnation oF arbitrary 
gorernment. It is true, the aiimiaistra- 
tioQ of justieo fonnd it^lf in no small 
embarraaianent, owing to the ciirum- 
stsDoe that the older ro^sl ordinances 
before Edward III. were jet to have the 
authority tif the itabita, tbc laws passed 
with the accord of Farlianient. lirao- 
ton lielpB himself by the confused 
interpretation that the law of the land 
coDld nut, indeed, be altered without 
the consent of the eslntes, but that an 
emtndatiou of tho statutes whs ad- 
misaible by ordinanoe without Farlia- 
meut, " Legei Anglir, cnm /«m«( 
apprebatta consensu lUeniivm el tama- 
mtnlo Ttgant eonjirmatte, mulari non 
pDMUnC line communt mnnliD el con- 



tenta eorum omnium, guomtn eontUia ._ 
coiuinitu fueruHl ■pfomvlgaia: ; inmeliHt-' 
tamtneonveTliposmnleliamtiatilliyraiit 
eoninMu" (I. c 2). In the OoursiB of 
the dynastic struggles the idea of the 
sovereignty of the people at times 
emerges, that idea which attributes the 
law to the general will of the peo^e.^ 
I'his is evi-n found in Forteaooe, "Dtr^ 
LaudihuB," o. 13, " Rex Jwino poUtt 
hairct a papvUi eflutam" whoneo 
in those times the erroneoiu dediiction 
was soiiietimes made tliat the King bus 
no further powers than those which 
have been girun him by the law: 
wlienoo, further, the denial of an inde- 
pendent right of ordaining in the pro- 
vince of the adminiatralion would 
neouBsaiily follow, r'arliorueutary prac- 
tice conrinoed itself of the necessity of 
binding ordinances, and understood a 
rnyal government aooording (a law qni te 
rightly, as being a government within 
the limita of the law, which the King 
oannot of bis own initiative repeal or 
alter without the consent of Fartiament. 
Wliat ought least of all to be tought 
for in tbc Middle Ages are reliable 
statements as to the remote past. 
Under EUward IV. the judgna deofored 
with one accord " that all the rojwl 
oourts of law exist from before the 
memory or man, so that no one can 
know wbioh is the oldest" By this 
scale we mUHt iutelligantly measure the 
genealogical trees vhich have been 
fabled for the Upper Uonio and the 
Lower House, funcy ideM of 8«ion 
laws and the wise institutioni uf the 
good King JElft^, as well as the t 
dition of &e Anglo-Saxon eonititiit' 
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FOUETH PEEIOD. 

THE AGE OF THE TUDOBS AND OF 

THE BEFOBMATION. 

CHAPTER XXX. 

W^t Iftestoratfon of Constftuttonal CEobemment. 

Henrt Vn., 1485-1509. Mart, 1553-1558. 

Henrt VIU., 1.'i09-1547. Elizabeth, 1558-1603. 

Edward VI., 1547-1553. 

The retrogression of the English constitution in the last 
half century of the Middle Ages, that apparent relapse into 
the stormy condition of the thirteenth century, is primarily 
attributable to a coincidence of personal circumstances. 
The legal relationships of the clergy and the nobility cer- 
tainly still contained considerable difficulty and want of 
harmony (Chapter xxviii.)i but it was only in consequence 
of the weakness of mind of Henry VI. that this degenerated 
into a dynastic aristocratic civil war. The political suicide of 
the Barons in this wild conflict, and the exhaustion which 
followed the war, could not but tend to strengthen the monarchy 
as an institution. The knighthood and the cities were in a 
great measure drawn into these struggles, — much against 
their will, for, from their social position, they were more bent 
upon the peaceful development of their insular political system 
in both county and parliamentary organization ; and even the 
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inereasing yearning of the lower orders after independence 
was more inclined towards a royal government than an 
organized rule of nobles. A newly consolidated monarchyj 
whicli Bagaciously approached this social tone of the timeail 
could rest assured of a strong support from the mass of the 
people. 

The Tudor dynasty and Henry VII. from the first grasped 
the situation clearly. In the last generation the military 
ascendancy of the great lords was seen to be the chief danger 
the monarchy had to fear. Naturally the newly eonsohdated 
dynasty addressed itself first of all to the most urgent task — 
the abohtion of the military liveries of the magnates. When 
the great struggle of the nobles had fought itself out, the 
numbers, wealth, and enerf.-y of the old families bad of them' 
selves disappeared. Thougb many heirs bearing old oaxat 
were reinstated in their titles and honours, yet they did 
regain their old possessions intact, nor their old position 
respect of armed retinues, nor yet their old princely standing 
in the country. To keep the great barons in subjection is the 
principal scheme of Henry the Seventh's pohcy, in pursuit of 
which he, like his contemporary, Louis XI,, appears some- 
times even to have forgotten that a King is bound by honourable 
obligations. He kept a firm hold over his nobles, says Lord 
Bacon, and preferred ecclesiastica and jurists, who, although 
they leant toward the interest of the people, were more sub- 
missive to bim. The equivocal financial artifices of hia 
Treasury supplied him so well, that in the last seven years of 
his reign he only needed to summon a Parhament on one 
occasion. 

In a more royal maimer did his successor, Henry 
pursue the same policy. By the publicatiou of State papei 
new light has been thrown upon Henry VIII. 's merits with 
regard to the internal administration of the country, so that 
the most modern historians are inclined to estimate them 
highly rather than too low. So much is correct, that the 
tical administration displays now for the first time a 
matic care for the labouring classes. Anticipating what 
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in later times been called enlightened despotism, we find a 
jregnlatioQ of wages and provisions ; prohibitions of the de- 

>pulation of the land by leases of enormous tracts and 

myersion of arable into pasture land ; prohibitions even of 
inventions for displacing maunal labour; real provision for 
education, industry, and care of the poor, even for popular 
amuBements ; friendly regard for guilds, workmen's unions, 
and trading companies, and other measures, all framed as 
well as the time understood. Henry's merit in choosing out 
able ofBcials is undeniable, as is the aeuteness with which he 
understood how to place the right man in the right place. 

id these endeavours awoke not only a grateful response 
!tn the hearts of the poorer classes, but also an unfeigned 

tognition by intelligent contemporaries. The success of 
administration, in internal peace and prosperity in town 

id country, is undisputed. 

In the discharge of such tasks the secular administration 
lama unchanged. The only armed force of the country 

now the militia, under oificers and the landed gentry. The 
old feudal array has disappeared, and is replaced by land- 
taxes and fees ou change of possession. In the judicial and 
police administration the otHce of justice of the peace becomes 
more influential by reason of the aiigmentation of the quantity 
and of the importance of its business. Beginning from below, 
the parishes, now that the legislature imposes upon them 

le economic humanitarian duties of the Church, form them- 

ilvee into independent local bodies. It was not until the 
aizteenth century that the district and local systems became 
compact, independent units. As in this substructure of the 
constitution the principles of the period of the growth of the 
estates continue, their fusion together into a Parliament con- 
tLDues also. The formation of the Upper House follows 
the legal principles already existing, as does that of the Lower 
House. The Enghsh fundamental idea of the exercise of the 
royal sovereign rights by the wealthy classes, and the legis- 
lation resulting therefrom with their advice and their consent, 
is oonsisteutly continued. 
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Whilst in this maimer the secular side of the State diBplayaH 
a continuation of the existing conditions, about the middle o 
Henry the Eighth's reign a new task presented itself to the 
dynasty, the solution of which became its historical misBion. 
The estrangement of the Chm-ch from its moral vocation had 
by this time reached a culminatmg point, which demanded 
solution. At first Henry VHI. undertook to settle the dispute 
between the ecclesiaBtical and temporal State from personal 
motives, and achieved his object in an energetic though 
ruthless and violent manner. The exclusiveness of national 
life and national will in England had come more and more 
into antagonism with the Roman Church, with its unpopular 
privilege of jurisdiction and its foreign head. If the Church 
was to become a national Church, as the popular voice 
demanded, then must the head of the State take the place 
of the foreign bishop. But in his position as the ruUng 
head of the Church, the King became again absolute lord in 
that half of the State which had been hitherto organized as 
a Church. The ecclesiastical powers pass, in the first place, 
to the King as a goiivcrnement personnel, and become con- 
solidated into a spiritual council of the State. The episcopal 
office becomes now subordinate to the King in council, in 
the form of an administrative bureaucracy, durante 
placito. With the episcopal office the parochial clergy 1 
comes subordinate to the new administrative organizatio 
With the alteration in their possessions and in their official 
position the clergy loses the character of a separate estate, 
and becomes welded into the system of the royal political- 
administration. The old powers of the ecclesiastical r^gim 
the old authority of the" holy Church," the customary relatiw 
of allegiance of the laity to the Church, form a chain of new' 
powers of the Crown. The relations between Church and State 
from that time to the close of the period stand in the fore- 
ground, and are of such all-engrossing interest, that it appears 
appropriate to review : first, the pemutveut elements in the 
history of the period, viz. the development of the county- 
system, and the constitution of Parliament (Chapters xxxi.^ 
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xxxii.), and then the Reformation, the new organization of the 
State Church, and its eflFects upon the fundamental character 
of the royal government (Chapters xxxiii.-xxxv.). (a) 



(a) Of the sources and literature 
of this period we may point out the 
foUowing : — 

1. The records of statutes, which are, 
after 4 Henry VII., exclusively in 
the English language. The separate 
Statute Rolls end with 9 Henry VII., 
and are merged in the Rotuli Parlia- 
mentorum. The complete legislation 
of the period is contained in the 
official collection of laws (Statutes of 
the Realm, 1810, ^.% vol. ii. pp. 499- 
694 ; vols. ill. and iv. 

2. The parliamentary proceedingH 
after 12 Henry VII. exist in the Rotuli 
Parliamentorum as original documents 
in the Parliament Office. With I Henry 
VIII. the official "Journals of the 
House of Lords " begin, printed witli 
u general index, and a special calendar 
from 1 Henry VIII. to 30th August, 
1642. The ** Journals of the House 
of Commons" begin with 1 Edward VI. 
(1548). 

8. Other State papers of immense 
extent exist in the Record Office, and 
are published in numerous series. The 
proceedings of the council of the realm 
(Sir H. Nicolas, ** Procetdings," etc.) 
extend down to 33 Henry VIII. The 
State psipers of the time of Henry 
VIII. are in print, vols, i.-xi. (1830- 



1852). •* State papers" (1571-1596), 
by Murdin, 1750, fol. "A Cailendar 
of the State Papers, 1547-1580," by 
R. Lemon, 1857, with continuation. 

4. "The History of tlie English 
Law," by Reeves, 18 • 5, embracesfin 
vols. iv. and v. the period «»f the Tudors. 
Sir Edward Coke'd " Institutes," Part 
II., form a chief authority for public 
law. 

5. For the general political history : 
Hallam, "Constitutional History,'* vol. 
i. ; Lingard, " History of England " 
(from tno Catholic point of view). 
With extensive studies of the sources : 
Froude, " History of England since the 
Fall of Wolsey," etc., 1858, sea., vols, 
i.-xii. (a spirited apoloc^y for the Tudors, 
especially Henry VIII.). Pauli-Lap- 
penberg, " Geschichte von England," 
vol. V. (down to Henry VIII.). Ranke, 
" Englisohe Geschichte." especially in 
the sixteenth und seventeenth cen turies, 
vol. i. (1859). For limited purposes : 
Fr Bacon, " Historia Regni Henrici 
VII." Amst.. lGa2. lx)rd Herbert, 
" Life and Reign of Henry VII," 1649 
(official). Camden, " Anoales Britt. 
regn. Elizabeth.* Th. Smith, the 
" Commonwealth of En:{land,** Lon- 
don, 1589 (for the political situation in 
Elizabeth's day). 
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CHAPTEE XXXI. 



Wit Bebelopment of tfie Countg QTonstftutton. 

The fundamental institutions, upon which the vital energy 
of the parliamentary constitution is huilt up, were developed 
and extended by the Tudors in a manner that of itself affords 
us sufiBcient proof that these monarchs sincerely desired the 
maintenance of the constitution. The combination of the 
sovereign rights with the local system continues in every 
direction, and, striking its roots deeper down, draws the smaller 
households into the activity of self-government. 

I. The mtlttta SSdttm gains in importance by the fact that it 
forms the sole legal force of the country. The old feudal 
arrays are now in practice abolished ; the aim of the Tudors is 
unswervingly directed towards abolishing the retinue and 
condottiere system of the higher nobility. A return to con- 
ditions similar to those under the house of Lancaster has 
become impossible, owing to the fact that a great foreign war 
has been avoided, and the nobles have gradually become unac- 
customed to regular" campaigning. (1) The whole care of the 
Tudors was, on the other hand, concentrated upon the county 



(1) Compared with the militia system 
of tliis time the remains of the feudal 
militia are only hporadic phenomena. 
In like manner the material dies out 
with which tbe battles of the Roses 
were fought. The Marches on the 
borders of Wales and Scotland, as 
military governments with a feudal 
nspect, were abolished under Henry 
VIII. As a natural consequence of 



the situation, the provincial nobility on 
the borders retained a military character 
down to the time of the union with 
Scotland. The habitual exercise of 
arms was comparatively general among 
the population, in consequence of 
which, in the county of York alone, 
the men capable of bearing arms were 
estimated at 40,000. 
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militia, which in the Scotch wars, and yet more frequently 
on the Continent, had proved itself efficient. For caBos of 
need, the custom was revived of compelling the counties to 
furnish a definite number of men. The legislature assisted 
in tliis matter by certain provisions touching the military 
service of the royal vassals and officers (19 Henry VII. c. 1, 
and special statutes), and touching the military subordination 
of the men to the captains set over them. Under Henry VIII. 
for the first time extraordinary commissioners were appointed 
for this ijurpose, who, as lieutenants of the King (in later 
times lord lieutenants), furnish the required number by 
Bible recruiting. In the times nf the Catholic troubles in 
I Edward VI., such UeutenantH are mentioned for the pur- 
pose of "bringing the counties into military order." These 
jiowers were legally recognized by stat. 4 and 5 Philip and 
Mary c. 3, which presupposes the existence of such royal 
^lieutenants. At the same time, by a new militia statute 
^Kit4 and 5 Philip and Mary c. 2), the liability to bear arms was 
^Hjiraduated afresh, and a suitable change made in the military 
^^Bstem. The militia statute distinguishes all secular persons 
^^Ktb/ref: landed i-mtates according to the scale of illOOU, lOOO 
Htoarks, £400, £200, £100; 100 marks, £40. £20, £10, £5: 
irad next, persons in possession of personal estate of 1000 
marks, £400, £200, £100, £40, £20, and £10. According to 
this scale the liability to an equipment of a greater or lesser 
[nber of persons was determined. Other persons of yearly 
, either from copyhold or entailed estates of the clear 
nual value of £30 or more, are to bo burdened according to 
ihe scale of personal property ; all other inhabitants who are 
sot specially contained in the former scale, are to keep at 
I pubhc expense such equipments and arms as the royal 
lommissioners shall determine. The justices of the peace 
lave to superintend the procuring of horses and accoutre- 
'■ ments. At times when the armed force is assembled, offences 
in service shall be summarily punished by the commanding 
authorities. In a state of actual war, according to 7 Henry 
lyU. e. 1, 3 Henry VIll. c. 5, 2 and 3 Edward VI. c. 2, sec. 
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fi. 5 Elizabeth c. 5, desertion is punished as felony. Even 
wben in later times James !. repealed this chief statute, the 
Mit»terinit Statute still remained in force; only the definite 
pi'ftdations of the liability to military service were abolished, 
but the administrative powers for recruiting the soldiery, and 
the penal laws affecting desertion, were retained. (1") 

II. '^f)C {ullitfal SpSUm is in this, as in the following, cenl 
tur>' tile most stable part of the political system, the on] 
progi-esaive element being in the office of justice of thi 
peace. Apart from this the system is unchanged, based upffli 
judse and jury, and upon a systematic co-operation of n 
officers and committees of the townships in the civil i 
criminal assizes, and in the quarter sessions of the justioet 
of the peace. The lists of jurors are, in the old fashioi 
formed of the usual class of persons, the uecessai-y mcmbei 
for each county assize being furnished by the sheriff, and iai 
the municipal quarter-sessions by the secretary to the com 
The qualification for service on a jury was raised by 
Elizabeth c. (i, in order to correspond with the change in thrf 
il-marBlittl was even nppinted fay 



(1*) Tbo commusiima of orraj of 
tliie period are not quite in hiinuooy 
with tho eailior porliamtntnrj statutes, 
vrhioh cnuQae tliQ cui|ili),viiieTit of the 
militia to foreign ware. But the Pur- 
liamuDto foua 1 it to tw to their genrral 
interest to allow tho jjoTemmeDt n 
wilier Boope for action, so as lo avoid a 
renuireuoe to tlie old feudal Bervici*. 
Mori'ovEr. Ilie Tiidurs ielt no need for 
introducing stn'iding armi™. eiihur for 
the nutioiiiil defence, or fur extending 
tlieir ttnverui)^ powers. Sume scruples 
Hure In later times arouaed nuder 
Elizabirth by the appli&ition <r martial 
lait to civil pemoiifl. Elizabetli pro- 
cluiniod itiaitiul law for the Hrsttimo 
uftvr ttie rebellioD iu the North, in the 
year 1570, but on the represontati'ins 
of i.er enuncil dpniated fri>m tlie apiili- 
oation of it, evidantly out of riBanl to 
Hui^n.i Ghnrta. Yet, in 1588, when an 
inriuiinn of the BpaniardB wui immi- 
niDt, ai oidinnnce was issued, which 

Emriili'd that the circulators of |«pal 
ulls and revolutinnary paniptiltts 
rhniild be pa lished by the militury 
CHuiuandPr. In llic year 15i)5 a |im- 



tbo inrormattou 
if t lie justices of the peace, "ooto- 
' ilj rebellious and inoorriglble 



offenders," and lo have them haDge 
in tbe presence of the magisttatei 
Tli« Queen Kuormitees in advanos Ir 
deninit)- to the officials for these illes 
proseedings. 

Toe new militury code of * and S 
Philip and Mary, has, bb before, for it* 
chief BUlyeot the .luly of equipment, 
wliioli mukoa serious dHmiiiulB uuuu tl 
wealtliier eluBBee, upon the landowae 
of £1000: hU horses wi 

for the Iteavy armed, ton . 

weopoiiB for the light envalry, ; 
lighter suits of annmir, forty I _ . 
plated suilBof armour, thirty long bow^ 
ti.irty liolnietB. twenty ballmrdii, twentr 
urqucbiiae,!, twenty light helmela.Bnd 
iofurtli diiwnwaids. " lAlieH honinai " 
are no lonuer sjxiken of, but oopyhn' 
and every hind of perionjil inoiniM 
rendered liable. Cnp. 3 contains a 
the |ienal rules directed againat a 
ns avuid the ninster. 
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line of money, from forty shillings freehold to £4, and the 
ftting of a. knight's fee was at this time reckoned at £40 
istead of £'20 rent. The fact which has to be decided by 
Ktbe jurj', is in practice reduced to a reyuhir trial by means of 
['witnesses, in which the jurors return a general verdict upon 
l^e evidence brought before them. By 1 Edward VI. c. 1 
■ the admission of witneKses for the defence in the proceedings 
■ill evidence before the jury is legahzed. The continuous co- 
■'<q)eratiou of judicial officials and committees of the townships, 
1 which knifihts, citizens, and peasants meet together each 
^«ar, still forms the actual nucleus of the municipal consti- 
^tion. In certain cases the jury shows itself partial out of 
fceer fear, or is empanelled in a x^artial manner by officious 
Sieriffs. But it is so closely interwoven with the legal con- 
ptions of the times, that Henry VIII. constitutes the com- 
oissions of liis Royal High Court with a jury, and extends 
the jury system also to the Court of Admiralty. Existing 
abuses led to the stat. 3 Henry VII. e. 1, introducing a sum- 
mary penal procedure before the justices of the peace, on 
account of '" concealments of inquests," against juries who 
fail in their duty ; but this procedure was found impracticable. 
More serious was the later penal jurisdiction of the Btai- 
Chamber, which sometimes visited the juries with rebukt'S, 
>md with pecuniary fines, or even threatened them with 
imprisonment. Nevertheless, there was as yet nothing like a 
powerful tendency militating against the independence of the 
jury. (2) 

In addition to this current administration of justice by 



(2) The faoliouB Bpirit of the iigo 
d ccrtnialy, at tho bvgiauiDg uf tLU 
riod, ftflected the jui^. Not otil; the 
ilutes,butthQ hiitonatunlBOooudrm 
« tMt that the results uf the Wor^ of 
» RoBCB hud iiffuoted juricB. ami *oro 
jitiv tlie oecsaluD ot the iiiatitntion 
f Ui'o Star Clininber, "«ineo the good 

■ilU'd by illogtti iiutitutiuQ, mrrup- 
m, diahonest 1>ehaTiiitii at (he Hlii'riUb 
I the prrparatian nf the jurj-liata, 
teryot iJh.' jurymui.clc." The Star 



Chunilicr IibU, mureover. in tht- t'm of 
tlie Tiidora, not tu yil ilisturbed thu 
course ot the ordinary adminiBtratioli 
of juBtlcw. For single atlempta to in- 
tervouB against tha verdicts of juries by 
penul tuinlences, ace Hullani, "Coiistit. 
History,*' i. c. 1 ; a« to a oei tain depend- 
ence of the jury under Eliziibeth, 
see chap. v. of too same. As a rule 
the Star Chambor was contented witli 
an apology. Only the cose of Uio ac- 
quittal of Nioholna Throckmorton under 
Mary uindc much noise nnioug thu con- 
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judge and jury, the Hberiff's county court still continues; hy 
2 and 3 Edward VI, o, 25 the regular holding of thia once 
in each month was enjoint'd. The idea of the institution is, 
however, rather to procure a periodical discharge of the 
current business of the county, buside which the remains nf a 
civil jurisdiction in petty affairs are gradually decaying. As 
au assembly of suitors, the county court appears for the 
same reasou almost of nominal importance, and politicallv 
important only by reason of the business of county elec- 
tions. (2') 

The local court leet still lingers on in some places with a 
portion of its old functions. Just as decayed, and. as a rule. 
only active in non-judicial business, are the old manorial 
courts. The civil jurisdiction which had been granted to 
certain cities appears at this tbne to have remained side by 
side with the assizes in full practical worldu^. 

III. ©ftt tDuntJi polite SgStcm shows an extension of the 
office of justice of the peace in a tbi-eefold dii-eetion. (3) 



tempomriua. Tliejurora were llirowii 
iulo prison after theit yenliat. Fiiur uK 
the number wlio ronfemed their cnilt 
were set at liberty : but the rest, who 
ondeBToored to jtiatiff their condDCt. 
were condemned dy tlie eouacil to fines 
of one thousand to three thousand 
mark!<, tvhieh were, Jiowcver, in tlie I'nd 
psrtiv remitted. Tbedungerousatutute, 
11 Heiir>- VII. c 3, which gnve the 
justii^s of the peace a summary penal 
jurisdiction by virtue of pcmd statutes, 
was the outcome of^oautrial infliisnces; 
but after the iimoration Lad iniide itself 
tboionghly unpopular, on Henry VlII.'s 
aoceaslon tlto leading oSIcers, Empson 
mid Dodlfy, were saorifli^ed, and the 
whole inahtatloQ was repeidcd by 1 
Henry VIII, o. 6. 

(2') Id accordanoe with the etatntc 
14 Edward III. c. T, tlie shenfis w«rc 
annually preaentcd to tlie King by Ihe 
Lord Chancellor, the Treasurer, and 
the judges (SCnto Tapers, 1. IH). Tlie 
nnder-aecrelary in Iho Itemetnhraneer'B 
olBcc hod for this purpose to keep a lint 
of the persona who witrc nnmeil by tbo 
high offlcinis lis qiinliHiil (Thomaa, 
" JlHterials," 12;. The shcrifls atill 



nnntuilly present their accounts in the 
Treasury, as enjoined by 35 Henry 
VIII, c. )G. 

(3) As to the police syiteu, cf. the 
detailed description in Onoiat, " Gesch. 
des Belf-Gosernmu-nl," 291-308, in 
whicli llie almoil insurmouDtiibte toaas 
of legislation has boen aminged under 
loading points of view. For the ex- 
tension of the office of justice of Iho 
pcueB.BecTe's "History of the Euglisli 
Law," Tots. It. and v. (notably vol. v. 
p. 227 tfq.'i contains much matter. 
The statutea of this century are of ex- 
ceedingly wiile scope and often prolii. 
The cumprehensiTe work of Latnben). 
" Eirenarohii, or the oBiee of a Justice 
of the Peticp," which in its different 
editions (I57!)-li!lll) gives an exc««d- 
ingly clear survoy of the progressive 
exlont of the ulBce, may nlmost be 
ranke<l bs an originid source of infor- 
mHlion. The further advance ot the 
office is tobcgnthercd fram the editions 
of Daltcn's "Justice of the Peace," 
IGIS. The purtv struggles of the Ware 
of the Hoses hud left a lei,-acy of a 
spirit of piissiun and demoruliis'tioti in 
a generation tliiit hiul grown up under 



The Development of the County Constitution. 135 

. The justices of the peace are cliarged with the duty of the 
reliminarj investigation in criminal cases of all kinds. Thin 
lew position is attached to the right of takiag hail of the 
lecuaed (3 Hen, VII. c. 3), which was hy a general regulation 
i Philip and Mary, c. 13 ; 2 and 3 Philip and Mary. 
)), determined as followK : — that at least two justices of the 
, one of whom must ho learned in the law (forming a 
^quorum), present at the same time, were to take the hail and 
report it in a despatch under tlieir own hands to the next 
ordinary criminal asHizc. But before this is done, they must 
draw up in writing an examination of the party arrested, and 
ail information hy those who bring him in, touching the facts 
and the circumstances of the case, so far as this is essential to 
the proof of the crime, and send it in to the criminal assizes. 
Thus was legally instituted a hearing of the party accused 
and an examination of the witnesses by way of preliminary 
proceedings, and the justice of the peace was at the same 
time empowered, by taking security, to bind over the prose- 
cuting party and the witnesses to prosecute and to give 
evidence in the subsequent judicial sittings. This preliminary 
inqnisition can take place in every case, whether bail appear 
acceptable or not, and forms the preliminary examination in 
the English trial, as it exists in our day. In addition to this 
extended function of the justices of the peace, there stands 
in the background theii- higher position as a regular criminal 
court with a jury in the quarter sittings of the bench, which 
in the gentiral form of the commission rivals the criminal 
assizes of the itinerant justices. (3") 



l>utj BtTng:glts. The statute fixing tho 

iitaibi uf thc> penal jurudictiou o( the 

SM CliarabiT (3 Henry VII. e, 2) vss 

"-'-D dire(!ti>d agsinsl the >biJaea of (be 

Ih of JDBliee of tlie peHOC ; but thin 

• probiibly (KCHsioneJ by Uio state 

the times. 

(3') Tho praclioil Jovelopmcnt of 
I piiliw omtrol liiiics this courw.', 
Lt tlie origin'.l IJflbililj of the whole 
hiug pusses to tliD "reeve ani] tlie 
1," wbiUt tliat of the hundred 
o the gmnd jury. Tlic Litli:r 



nnw relievFH the Idc.^1 uniona of tliu 
difllcalt duty of prewntmentg, by hear- 
ing thu infonner. guiniog sufiideiit in- 
foruuticia from the eTidence to drav up 
■111 iiKlictiueut npoD its own leeponui- 
bility, vhiuh had originally to be dune 
by the indiTidiiiil hundreds of their 
own knowledge and JDforinalioa upon 
their outh. If wo consider what nn 
eitmordinHry relief wne aflardi'd tUt^ 
lithiiigs Eind hundreds by this proceed- 
ing, wu nin underslniid that thtae inno- 
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2. Secondly, a consolidation of the police laws of tlie Middla 
Ages was effected, primarily with the object of makiiig tbenr 1 
more easy of individual application. Even where no importajit 
and material changes had been made in the statutes ali-eady 
passed, this extended legislation is made ready to the hai 
of the justiceB of the peace, and at the same time extended 
to now and important spheres. 

The regtihitions tsffect'uifi labour, for which the justices of the" 
peace are the suecessors of the old justices of labourers, become 
consolidated into a great system, connected both with police 
and with the poor law establishment, which was finally com- j 
pleted in 5 Ehzaheth c. 4. This statute contains a long lisl 
of pecuniary fines (information to be laid before two justicef 
of the peace, with a share to the informer), coercive n 
to he taken against unemployed persons, domestics, or those 
belonging to industrial trades, regulations affecting domestic 
service in the country, rules ajfecting the servants' cbaractersA 
police jurisdiction regarding notice and disputes in servicflj 



as Billiiiply aildiited nx was in Home- 
niint later lioieit tho iDqniaitorial 
nctivily nf tli'' pnul ofBcLila oo tlie 
Conliii.u1. TliiiB iiroso Ibe jirocedure 
bffore tlio gtiind juiy aa it oontinurs to 
tliB preeent duy. In this eieroifle of 
the otntraliwd preBCutmont-duty it be- 
came more and niiiru evident tlmt the 
funoliiin of thu bench \ia» limited to 
Ipgal dt^isionB (in this com Io the 
inqairy vhctlier the indictment is 
funnded veil). Tlie othei ste]iH in 
criminal prosecutioD am onlj propr to 
be dealt nitb bj individual oflli^iuls. 
AocordiDf.'!; the mutliod was adoptfid 
which the legieliilure hnd biken in the 
aiao of the office of police ma^igtrsle : 
that is, a devolution of certain fiiuc- 
tioDs from the body of the juaticsB of 
the peace to individualB. The indi- 
Tldaal justices of Iho peam undertako 
nceonlingly; (I) the "preTiouH infor- 
mation " by lieariog the accnsed aud 
the principal witneHsea for the pruaecn- 
tioD, that ia. the same mutter an had 
been originaily lelt to Che hundred jury 
prlKBiim as preliminary to tlieirvcrdioC. 
(2) They decide npon this information 
aa to Che acceptance of any proposed 
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bnil. (3) They send the matter they' 
have cidlooted on inffirmatioD to the 
next nesizei or quai-ter teesions (with 
or without the person of the accused). 
to obUiD there the verdict of the grand 
jury. This ''commitment^ again le- 
licves the commanitica of a veariiome 
dnty : fur, originally the hundred «■* 
obliged b) present tlie indictment per' 
sonally by twulvo of Uicir nuniWr. 
(i) Tlio justices of the pi-ace provide 
lit the name time for the futtire " trial 
in court," by bluding over tlie inlbimer 
iind the principal witnesses to appear 
CD the oomaion. This duty of inlonu- 
ing and hearing witDcsBcsis again only 
un emanation of the old duty of the 
community to present their mcmhtm 
who have knowledge of the deed for 
the purpose of tmlatfm dirvrt ncr 
celare. What acoordingly was the 
duly of the community individuejljr 
imd oillpciivcly is now performed by 
the informer and the wltnew in the 

practice of prGliminory examination a« 
and which received • de- 
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\'aBA regulation)) affectiug the amount of wa^es and hours of 
labour. With this law and that relating to tho poor, a 
syatem of compulsory apprenticeship was intimately connected, 
which was enforced by order of the justices of the peace ns 
u'ell against pauper boys and girls as against their masters. 

The (vgislation uffuinst vaijahuiiiii and bq/ifurs (39 Elizabeth 

c. 4), which is connected with this, gave riHO to a compli- 

, «ated system of magisterial powers afTectiug domicile, vaga- 

»nds' passports, and the payment of transport and criminal 

IspenBes. 

The trade rtgidatiom of Elizabeth (5 EUz. c, 4}, introduce 

tor the civic trades, so far as they have the chai'acter of a 

schnical handicraft, a seven years' apprenticeship, iu addition 

) a magisterial jurisdiction of the justices of the peace over 

BispnteB between master and apprentice. Side by side with 

.sis continued the eai"lier legislation .touching the manner of 

' carrying on certain trades, particulai'ly woollen manufactures, 

brewery regulations, butcher and baker regulations, and the 

like, with the intent to secure honest labour to the pubhc. 

Under the Tudors a beerhouse licensing system was intro- 
duced by 7 Henry VII. c. 2, 5 and 6 Edward YI. c. 25. 
Analogous ia the necessity of licences for buying up or dealing 
iu corn, butter, and cheese, according to 5 Elizabeth, e. 12, 
sec. 2. (S'') 

(S") Tbe following umy bt noticed as 
supplenicniar; :— 

'1 be syateiu of tho refiulaliona affect- 
ing Ubour developed itaclf uudur the 
Tndoratoa It^ialktiie machinary bound 
up iiiliiuat«l J witli police uid puor laws. 
TLiB mngiAtcriftI tn*tmeDt of "lubuur 
for liiro" iittatiDii it« eutminnting paint 
ill the Stat, b ElimbeUi c. 4 (wliicb iu 
Ihp muiii ia still in force), intcn|M:nteil 
nrilb a lung list nf rules Fur bcrvitiiU, 
labonrers, Hnd artjllceiB. 

Tlie liccosing Bjstem for public- 
hoiuea in new. By 5 oiid 6 Edward 
VI. c. Z.*). (wo juEtices of tbe peace 
may probibil thu snlo of licvr iu low 
liotiDus and tapa, and allow uo uloliotuo 



nf (he pe&ce alisll lake liond and surety 
from time to timo by rtcogniwree of 
Bucb as sliall lie pciniittnl to kuep any 
rannmon alehouse as well for and againot 
the using uf nolswfijl games us also 
for tbe nminttnaDce ot Rood order." 
The quarter aeaxioDs *bull lurlLeriu- 
veatignto whether any uct has b^eii 
vunmiicied bj Ibo iuiikeepcrs whli^li 
Jiiatifiea n forfeiture of Uic security 
tbey have giTcn. 

A new bubject of legiiilolion is the 
n-gulutioD of Uie govenunontaf priioita. 
Thi' houtes of correotiun hnd fruni the 
first served the purpotes of the pnlira 
in Bupplcmeiiting the poor law sdruini- 
Btratiun, and for Hume averse lo labour, 
beggars, runaway scrviinta. and vaga- 
bonds (Coltt. luat,, ii. 725-132). The 
old touuty prisf.iia, on the olbiT baud 



138 



Constituiio7ial Histori/ of England. 



As a result of the Reformation, a penal legislatiou ia set 
foot against papists, conventicles, and dissenters, after 
Elizftbetli — a peauliar province and one that offends o 
religious ideaB, — the application of the penalties of prmmunirCi 
and in many cases even of high treason, to religious noncoi 
formity, and the iiiflicting of pecuniary fines to enforce e: 
temal conformity. This penal eysteni was at first direct 
against the papists, but afterwards also against the secta whit 
dissented from the State Chm'ch. (3*) 

All those functions were committcil sometimes to one, 8om< 
times to two, or in rarer cases to three, four, and six jnstii 
of the peace. The point of view was in this respect 
empirical onu, according as, from the nature of the businesi 
the assistance of a jnatice of the peace, learned in the law, 
considered advisable, or for other reasons a mutual ooni 
was preferred. 

But as in the German system the institution of a bench of 
justices proved impracticable for dealing with petty cases, so in 
England the experience was made in every generation, that the 
system of trial by both judge and jiu-y was impracticable for 
the majority of petty criminal cases. The preceding period 
had as far as possible avoided any open deviation from it. 
The summary penal powers of the jiistiees of the peace were 
in those days hidden under their oxtensive right of arrest 
until the uest session, and other indirect measures, which 



remain under the inspeolion of tlio 
fllierifr, whose right was cxnrcaslv con- 
Hnued bj U Edwiird UI. c. 10, 19 
Hanry VII. o, 10, 23 Henry VIII. c. 2. 
(3") The single aola that are of pmc- 
tical imppitanre for this period arc : 
" Agnai Dei": the impurtation of church 
pieturoa, crowes otc,, thtealoned with 
the penaltiCB of prjrniunirc (IS Eliz, c. 
5£.3,7,I7:23Erii.o.lsM.2). "Books 
and relics ; " two iuatiros of the peace 
shall search for 'Catliolio hooks and 
relics, and destroy tbcra when found : 
cfucifliea are to be broken at the 
quarter BcaaioiiB. " Jesnita and piieBta" 
(27 Kliz e. 2. sec. 13). - luipugniiig 






auprcmaoy: persons m 

of age who keep awnj from obunm 

luuger than a month, or who diapnt^- 
the rovnl supromaRy, or alteiid coaven- 
ticles, to bu arrested by a justice at iho 
peace, until they cjiiform (35 Eli^. r. 
4 see. 1). "Maintaining the Fope'» 
jurisdiction"; pnniirhment of prjcnm- 
nire 5 (Eliz. c. 1. hpcs. 2 ---' " "* 
£lix.p. I.SBD 2). "Haas' 
btation or hosring of a ..^ 

puDiahed with two hundred [one him* 
dted] marks and imprUoament for a 
year (83 EHx. e. 1 see. 4). The simplo 
"not repoiriOE to Church" without 
weighty exenso belongs to the cogni- 
zancu of a single Justine at the pcttca 
(23 Eliz. c. 1 ate. 5). ' 
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in fact actnaliy involved a penalty. With this period a power 
of summary conviction comes into direct prominence. Even 
in the above-mentioned groups of legislation numerous 
puuishmeuta before ono or two justicea of the peace are 
included, which, after the era of the Stuarts, increase to an 
almost unlimited extent. 

S. Thirdly, the office of justice of the peace becomes the 
tupcrintcndhiii iiiaffislrntiirc over the ticivlr/ formal parorliial 
\ tyslcm, embracing the discretionary powers over the local 
police, the poor law, the highways, and local taxation. The 
local officers are under the specially regulated control of the 
justices of the peace, whose quarter sessions form a general 
court of appeal for complaints of the administration. The 
sessions of the justices of the peace acquii-e more and more 
completely the position of a district hoard, discharging by its 
orders a mass of administrative business, which, according to 
the various nature of the various objects, is sometimes com- 
mitted to the quarter sessions, sometimes to a smaller com- 
mittee, and sometimes to two, or even to one, justice of the 
I peace. They appoint the staff of overseers of the poor, and 
BOW that the courts leet were in a state of decay, aa a rule 
Hte constables of the parishes also. (3") 
r All larger powers wero altogether comprised in the periodi- 
pblly constituted commissions, which, after being again in the 
year 1590 revised by the courts of the realm, adopted the form 
which they have retained until this day. These commissions. 
analogous to those of the itinerant justices, estabUsh by their 
uniformity a fixed constitution of the magisterial office, 
I'lirhich, amidst all the vicissitudes of political tendencies. 
L'iwcame an important guarantee. All the more necessary did 
! retention of the royal right of appointment appear, 
■rhich was again, in 27 Heury VIII. c. 24, categorically 
psisted upon. 
IV. The pai*ticipation of the counties and municipal 
fciboroughs in assessing and raising the (lailiamcniAni laXCS 
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remains primarily unchanged. The internal independence 
and consolidation of the parochial life became materially 
enhanced owing to a now system of local taxation, which has 
now become the chief basis of the English parochial con- 
stitution, and to which, as being a permanent and princiital 
creation of the royal ecclesiastical regime, we shall again refer 
at the close of the period (Chapter xxivi,). We must point 
out here in anticipation thus much, that it was owing to the 
statutes of this age that the parish iirst became an indepen- 
dent and living member of the political system. As church 
and parsonage were the centre of the ecclesiastical parish, so 
also the poor-law and highway officers, and the poor rates 
and highway rates were the living bond that united parish 
and State together. The vestries with their rate meetings 
and elections of officers receive an impulse to reconstruct 
governing parochial committees and to independent activity 
in diverse directions. For the independent life of the sma] 
parishes the period of the Tudors is in a certain sense t 
normal era. (4) 

V. Lastly, the mttniu'tial SUStcin of Itc boiouol], is a creation 
composed of these elements in which the mote modern 
parochial system coincides with the older judicial and police 
system. In the municipal parishes the system of churchy 
wardens, overseers of the poor and highways, and the ratinj^ 
connected therewith, was established jnst as in the rurall 
parishes. But this new creation went its own way without 
any connection with the old borough government, which was 
developed out of the coui-t leet, and served for the judicial and 
police administration, for the office of justice of the peace and 
the constitution of the jury, as well as for the administration, 
of the older landed property of the towu. Through this 
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(4) Touchingthodevelopment of the 
conatitufioD of the pariahei, «ce belov. 
Chapter xxxvi. The charaeteristio fea- 
tures in tliia new creation are tba 
iocftl offieea : ehurpUwurJeus. overHeers 
of the poor, uyeraeera of the liiehways, 
nnd the old conetsblca, who now form 
a Byatom of Jiersuiial aptivity, each 



the small poroohinl life. And tlteo 
\iui Byst«m of commuual taxation, the 
liuliility of all occupiers, without re- 
BBrd to freehold at copyhold, proper^', 
liiro, or rent. Tbo uggregate of thi* 
households became thua od tbia towvat 
step drawn in principle into the public 
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iparation the municipal n-'jimc became more and more 
isolated, and this isolation was particularly favourable to the 
continuous formation of smaller bodies. The court leet bad, 
as a rule, little to do any longer ; its current activity lay in 
the hands of the justices of the peace. For the administration 
of the old urban property there still existed a town couucil, 
etc., bat this government was in most cities unimportant. 
This actual condition of things now became legally fixed by 
charters of incorporation. The newly granted charters of 
this period often put the municipal government and some- 
timea also the parliamentary franchise into the bands of 
committees or common councillors, who were appointed the 
first time by the Crown, and afterwards supply their number 
by co-optation. The election of the municipal officers is 
conducted by a smaller committee of capital burgesses, a 
governing body, or a select body, which fills up its number 
by co-optation. Where the charter does not sanction it, a 
right of this description can also be established by "statutes, 
prescription, or old custom." The evil reBult of this principle 
of incorporation was the arbitrary formation of the body of 
citizens, which excludes the burgesses who were entitled 
according to the old civic constitution, and in an equally 
arbitrary manner admits foreigners to honorary citizenship. 
Thus waa the way prepared for that condition of things 
which, under the Stuarts, made the municipal corporations 
principal theatre of party struggles and of violent 

icroacbments of the government. (5) 



(51 Afl to the oonBtitution of boroiigliB, , , 

cf. Gn«Iiil. " OuBch. d, Self-Govern- tlla bnrougl 
luetil.' 318-3-JS. Tbcre were at tliis 
limp llfty-fourohnrtBiaof inooffKimtion, 
forty-threu ohmtera of non-ln-orp-m- 
tioii, gntntfil to djffcruDt towns. TIig 
ba«ii ■■f Iho ■■oorpoTtttion" ia Dot llie 
whole eivic nummuDity, but n amuller 
tiodj, the eleotii'fl nr co-i>))tatioii 'if 



n jntoiitionnl ti D'leiipy ti 



» of 
tlepende-it un the CmivD, 
cnamvouta v< keep the Lower Hnuae 
in bRnni'iiy with tho jiulilica] i^vem- 
meut; nnd for that pilipode cmutus 
Duw borouglia, wbii-h wera iircsuntulilj 
BabsiTviLUt to the Cruwn. The ^mltiioal 
gnviriimeiit ghows ulsnitii iiiolmHtioD to 
(l-riile nccor ling tn this vietr nit deulitB 
which Hir.ae wilhnjtHril totheftuDchlae. 
Ad npinioii of the jusltw-s, roDilerrd to 
the PrJVT CoaDidl in ,M rclinehna4 lerm, 
4IJ, 41. £!lizabi<th. wii« th< refora imi>or- 
laiit in it« ootieequenrea. by which 
wru dbClared the legality of select 
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Apart from this weak point the legislation of the Tudors 
shows in this province also a permanent gain. The new 
elements of the community combine with the already existing 
institutions for the maintenance of the peace, and form in 
combination an important member of the life of the commu- 
nity, and a primary basis of the State, to which I shall recur 
at the close of the period (Chapter xxxvi.). 

bodies, the powers of the same to make of the inferior burgesses, over-estima- 

by-lawB, the recognition of *Mong usage*' tion of the permanent influence of the 

in such matters, and the adroissibility Crown upon tlie small townships, but 

of an election of municipal o£Bcers by especially the adherence to old custom, 

& committee or a common coimcil. were the reasons for allowing this state 

Contempt for the political importance of things to continue. 
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CHAPTEK XXXII. 

^Iie progress of tiie ^arliammtars (JTonstitutton. 

As the living roots of the free constitution live on in the 
parochial system, so their fusion in Parliament also continues. 
All that is changed is (as in the fifteenth century) attributable 
to a shifting of the factors of force, which, in consequence of 
the decay of the great nobles, and of the reformation and 
social conditions of the times tend now again to the advantage 
of the Crown. The "King in Parliament" of the sixteenth 
century resembles more the political system existing under 
Edward III., than the conditions as they existed under the 
house of Lancaster. The executive appears, as formerly, in 
the shape of a monarchy, surrounded by its more or less 
intimate counsellors, in the three customary gradations. 

I. 'STiie (JTontinual (JTounctl, now called ^i)e ^ribg (JTounciI, 

combines the Cabinet Council and Privy Council in one body, 
with the King for a personal president. The Privy Council 
is now again the seat of the actual government, the advising 
council of the King in the exercise of his prerogatives, formed 
according to his free choice, partly of spiritual and partly 
of temporal peers, partly of members of the Lower House, 
and partly of mere professional officials. The latter, as such, 
have indeed no longer a voice in the Magnum Consilium of 
the magnates; but the importance of the royal office had 
increased so much with the restoration of the monarchical 
form of government, that Henry VIII.'s rules of precedence 
give to the great officers, if they are also peers, precedence 
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over the dukes. By the increase of power that accrued 
the Crown as a consequence of the Reformation, the Prii 
Coancil attained such an enlarged sphere of action, that 
requires, as being the source of a new administrative law, 
special description (Chapter xxsv.). (1) 

II. ©fit i^ngnum CTontililim of the prelates and baroi 
the Upper House, has passed over into the epoch of the Tndoi 
as an hereditary council of the realm. Henry VII. could 
Rummon to his first Padiament twenty-nine temporal li 
and among them many recently ennobled. Others were 
restored to their rank, and partly also to their estates, 
until Elizabeth's death the temporal peers were moderal 
augmented, so that the number of earls had at one time bi 
raised to nineteen, and that of tlie barons to forty-one. 
these were added one, two, or three dukes, marquises, 
viscounts respectively. The aggregate number of the i 
created peerages, as well as of those advanced in rank, is giv( 
as follows: — under Henry VII., twenty; under Henry 
sixty-six ; under Edward VI., twenty-two ; under Mary, 
and under Ehzabeth, twenty-nine. The Tudors restrict their 
creations, with scarcely an exception, to the ohl knightly 
families. Only once did the aggregate of the temporal 
under the Tudors reach the number of sixty. The alteratii 
in the state of things was here most apparent owing to 



(11 The memberrt of tbo counril 
belong to I'arlinnient (lurtly sa being 
peers, parlly ua iltltboiutinK membL-rg 
of Iho llppvr [louse, and partly aa 
dected roenibew of the I-ower Houm. 
ThH jattioi B or the renlm.the nttumejB- 
geiienl, nnd uthera nre now on); Hum- 
iDonid HB leiml adriBcra of tLu Upper 
Hiiase with tbe cuatoroary writ " ad 
traciandvm nohiietim ct rant ufeni dp 
eontilio noitro ;" whilst ibe writ of 
suEamnns of the peers ran " ad tradan- 
dmn tubiacvm et ruin cmlerii Pr^aliii, 
Magnalibvt, el ProreribHi." Their 
niiinei wi-re in tlje writs alBftys placed 
after those ol the peere. In the statute 
of|.re.'e.ienc..C.HHinry Vlll.c 14),a 
aepunito plo^ was assiguud to them in 
tbr.- I'ppiT Honne oulHulii the ranks of 
the Toting yvtrs. Thu membt-ra ot the 



Lower Honse. nhn arc honoured villi 
an office in the Prii-y Council, take on 
tlieiither land a distingniBbed position, 
anil are ftcqneiillv, as a Mnnllcr cotn- 
niitt(-«, etitrustpd with the di-ciston of 
imi-oTtant political qucstinns. In 31i 
mn.^bvlh. on the lOili Ajiril, 1593, tho 
Quun expTB^sea her displctunro on 
account of "irreverence towards tho 
nicniburs of the Privy Council who ate 
to be considered as licr 'ataodiDg 
councill'irB' in contnuliBiinctinn to the 
temporiiry members of Parliament" 
(F.irry, >234), In 6 Mar;, tbe Lord 
Cbanccilor appeared with ntlier lords 
in tho Lower House, and took his tent 
ill lie place set npart fur privy couu- 
cillora; whereupon tiic Speaker latl hU 
ebulr an<l to.>k his plnco with the privy 
■iUor. (P,.rry. -iVS). 
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.disftppearaiice of tbe organized militoty forces of the great 

boroDB. The Upper House bad thus iu a certain sense 

returned to the conditions existing in tbe fourteenth century. 

Tbe centre of the State lies again in tbe Priry Council, and 

the inilutitice of the peers principally in their being called to 

fill tbe chief offices of State. It was in this brilliant nobility, 

that had now become recognized as hereditary, as well as in 

the bishops, who could be deposed at will, that the reijuisite 

tBiajorities were found for the violent deeds of Henry VIII., as 

rail as for the changes of religion of Henry, Edward, tbe 

itbohe Mary, and the Protestant Elizabeth. A permanent 

;inBuence was exercised also upon it by tbe Eeformation, 

rhich caused the disappearance of a fixed number of twenty- 

regularly summoned abbots and two priors. In the 

iiainent of tbe 13tb April, 153fl, only twenty spiritual peers 

ipear, as against forty-one temporal ; but both sides are 

'ected by the same spirit, which on the Continent made tbe 

ibility Bubser\-ieut, by attracting it to the Court, and by pre- 

ing it to the great offices. For more than a century tbe 

nobility ceases to represent tbe rights of tbe nation. Influence 

and pre-eminence in all that bad a charm in those days, was 

now dependent upon tbe royal favour, to gain which the old 

imilies vied with the newly created favourites. (2) 



^B||imili< 



(B) The Hptritnal peenin:u is re- 
-icted. aJnce the uboliticn of the 
iii8«tcrie«. Id the iLrcbbUhops and 
biehops. The ftbbots sat for the Jast 
time in the Upper House on the 2eth 
Jnne, 1539 (31 Heiirj Vm.). The 
Abbot of Westminftt^r, who, n rider 
" ', wu olane rciostAt^d, aut at 
brgianing of Elizubtth'a ivijiu 
ne dny in Parlinmont, thnt U, 
_. the fllh May. I.W9. Tbe Art of 
Unironuitf (1 Elizabeth, o. 2) wiw 
pniod in spite of the opposition of all 
tlie bishops, for which reiisoD the 
Huiritunl Ionia were paseod over in 
Kileimt! in the pieninbla to the stutute. 
A« pMly Bs 7 Henrj vn., the justioeB 
Irud ilei'ltkrcd that the King might bold 
n ParliamtiDt without rII the Bpiritnal 
lonU (Cokp. Inst,, ii. 5S5-587). With 



temporal poorFi, it ia worthy of note 
thtit WvDiy VIII.'s liandiDcta (iigplayed 
itself pre-eniinently upon the faroaritoa 
he had liiniself roued ap, whilst other- 
wise he proved himself to his temporal 
peers (many of the younfcer of whom 
had been his feudal wards) a bencm- 
lent. generous, atid oblifpng lord. But 
tliu brt?ach in the po^ution of the old 
riding pIbs* U nowhere more olonrly 
visible t)inn in the fact that the right 
of a peer'i jurisdi<'tioii, whlrb bitd been 
with diiSonlly attained, hod beooue 
almost a prfnlx^'un odbmtm. The 
ordinary procedure by imppuchnieDl 
makes way for the Ml* of lUlninder by 
which tbe King auant his fallen 
invonritos to be condnmned in legal 
form. Placed !□ an interniedinte puei- 
hetween the roynl wilt and a 
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III. ^tc (ITompDsition of tijc Uotofi; |Qouse wi 

changed in the transition from the Middle Ages t 
the Tudors. Certain extenaions were made by the fact that 
under Henry VIII. 27 members of Parliament for Wales were 
added, as well as seven members for the county palatine and 
the city of Chester, which had now become incorporated wil 
the parliamentary constitution. Still more owing to the ft 
that a number of older boroughs were restored, and other n< 
ones sammoned ; under Edward VI., 22; ander Mary, 14 
under Elizabeth, 62 fresh members. The increase and tbi 
constitution of the body down to the close of the period is 
(liseemible in the parliamentary writs at James I.'s accession 
to whose first Parliament 467 members were summoned 
among them 231 knights, 140 esquires, 71 gentlemen, ninBj 
merchants, one mayor, nine aldermen, four doctors of law, ani 
one Serjeant of law. In spite of the growing power of th( 
royal prerogative, the communm feel themselves, in the face of 
the ever-increasing money demands, upon firmer ground than 
the temporal and spiritual peers. The whole weight of the 
public activity of the landed interests and their influence in 
the parliamentary elections, falls upon the military and police 
administration. The influential participation in the affairs of 
State is now accordingly centred in the commissions of the 
peace. At the head of the commission there regularly stood 
as cunios rotulorum (at the same time generally in the capacity 
of lord lieutenant of the militia), a temporal lord of Parlij 
ment, with a large number of '" gentlemen." 

This "gentry," as each generation passed by. widened \\ 
circle, in proportion as property and the pablic position upon 
which it was based became more extended. In another direc- 
tion the number of freeholders increased in consequence of the 
secularization of the monasteries, the divisibility of landed 
estates, and the freedom of devise by will after Henry VIII. 
Still more had the improving a.gi'iculture and trade in those 
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I towns that had become wealthy, increaBed the ground rent of 
' the smaller ones. The middle classes in the towos increased 
by the rise of trade and commerce, favoured by the care taken 
of guilds, labourers' unions, and companies, and by the pro- 
vision made for assuring to them a certain livelihood and fair 
rtrade. An indirect recognition of the importance of the Lower 
I Honse is shown also by the fact tliat, in important crises, the 
Tudora begin to exercise a personal influence upon the elec- 
tions. An innovation of the times has been introduced in 
the election of the Speaker, who is now appointed, as a rule, 
by the King, and accepted by the consent of the House, in 
order, it is alleged, to avoid loss of time in disputing (Coke, 
Inst., iv. p. 8). Repugnant as was the enhanced position 
of the Lower House to the statesmen and ecclesiastics of the 
age, yet the Tudors, in the few cases of any serious collision, 
yielded in this direction, and particularly in the voting of 
money, and the question of monopolies. It did not escape 
iheir comprehension that the local unions gained an increas- 
ing independence by reason of their self-activity and money- 
voting powers, and that the royal government must find its 
strength by being in accordance with the national spirit and 
with the right needs of the country. (3) 



■ (3) Id the Berormation Parliamenl 
Vttf Henry VUI., tliere aat 298 mL-mberB. 
^Od impoitaDt occanomi of thU kind 

■ Bw Tudor* did not scrnpfe to exerpiso 
Ibeir peraonat influence upon the elec- 
tion. In 7 Edward VI.. the therMU 

miuioned to rctum certain pereoas 
who had been dcaiitnated hy the King. 
Itl 2 Haiy, the order to the slieriffa 
wu that the; should retom from lbi< 
conotiee and towoB, men " oX Uie viiie, 
grave, and Catholic 80rL" The numbtr 
or Court offloiald and ancli like depun- 
dent peraona waa also under Elizabeth 
■ ooDiiderable one. Her iulluootial 
miniatecB, aueh aa Hatton, KnoUytr, 

■ *D<1 Robert Cecil, not onlj' sat lo ihf 
UfiouBe, but alio took a livtly ahore in 
Itlie debatea. Thow tnembem were 
rftble with the greater ease to gain an 
Pbfluimoe, u the ntlinga of the Ilonsu 
Lwere not very nuiacrouuly Atlvndwl. 
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had taken upon t 
aelvea in the Lower House in the 
fillueoth century, has now ceased, in 
oonaeqQence orOie dicttttorial positiuo 
of the luonarcbr. With the abalement 
uf party atrugglea, the municipal 
membera appear ell the more as re- 
pniBuntativim of material and local 
intttreata. It ia, however, a aymptom 
uf » growing political injauenoe, timl 
we now froquontly find atrangeis to 
tlio eity canvaBgiog far muniei^ par- 
liamintary aeatii, in nil which oaaea, the 
limitation of the legul eligibility was 
eoaily evaded by a grant of the freodoui 
of the borough. 



Constitutional History of England. 

This position of the King in Parliament is proved also i 
detail, when the three fundamental provinces of Parliament 
viz. Ifgiglation, taxaii<yn, and adminUtrative conO-ol 
examined. 

1. The legiifaHnn hy Parliament, under Henry VII., began, 
which recognized the title to the throne, or rather re-created 
it. The succession of all live monarohs of the house of Tudor 
waB based upon parliamentary Htatutes. The work of refor- 
mation was, in all its most important details, brought about 
by the resolutions of tlie Parliament convened on the 3rd of 
November, 1529, and, in fact, principally by motions of tha j 
Lower House ; the whole of the later acts of aupn-miiry aad;l 
uni/nrmiti/ are likewise due to parliamentary legislation. Tha 1 
dynasty could just as little dispense with the full co-operation 
of Parliament for its work of reformation, as the ruling princes 
of Germany could with their Landstande. The century of 
the Tudors is more parliamentary than any preceding one, in f 
80 far as no Parliament ever had more important problems] 
to solve, especially in regard to ecclesiastical affairs. It was J 
now the established legal opinion that the estates were only 1 
prrmaifjitlii hound by ii-hat they had joined in enacting. Still | 
more firmlj- rooted was the idea that what had once become I 
law by the joint action of the three estates, could only be 1 
again altered with their consent. All important measures ia 1 
Church and State were thus brought into the sphere of par- I 
liamentary legislation. Bills which were initiated by the 1 
Crown were indeed accepted as a rule. When, however, in I 
1532, the Lower House on one occasion rejected a bill, Heniy I 
VIII. surlily submitted, but witliout further attempts. Several [ 
instances of the kind follow under Edward, Mary, and Eliza- I 
heth. The statute 81 Henry VIII. c. 8, certainly contained f 
a far extending recognition of the legal sanction of royal ordi- I 
nances ; but its declared intent was only the maintenance of I 
certain rules in religious matters. That no further meaning [ 
lay concealed, is shown by the proviso, "that no one be 
injured in real estate, in liberty, or in person, nor the lawa 
and customs of the realm subverted thereby." Moreover, 
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this statute was repealed with all haste in 1 Edward VI. 
EliEftbeth issued more numerous ordinances, but theh: con- 
Btitutional validity must be determined according to the cus- 
tomary principle of a concurrent legislative power. There 
is nothing to be seen of any tendency to evade Parliament by 
ordinances. Mary herself indignantly cast into the fire a ser- 
Tile book advocating this practice. When in 14 Elizabeth a 
ibiU touching the rites and ceremonies of the Church had been 
read a third time, the Queen declared to the House, through 
the Speaker, that " No bills concerning religion shall be pro- 
posed or received into this House, unless the eame be first 
considered and approved by the clergy." This, however, 
referred to the initiative of the legislature touching the internal 
affairs of the Church, and actuiiily formed a new province, as 
to which no precedent could be found for the co-operation o( 
Parliament. On the contrary, the interference of the Com- 
mons with the internal administration of the Church, as well 
ae all taxation of spiritualities, had been always energetically 
rejected. According to the constitutional precedents of older 
times, Elizabeth's ordinances {vide supra, p. 138) can be 
proved to be constitutional. Never has any change in the 
customary civil or criminal law by means of ordinances been 
mooted. Many of them are based upon express authoriza- 
tion by previous statutes; others, again, upon their ecclesias- 
tical power, such as the ordinance against the conventieles 
(prophesyings), and tlie decrees of the censorship of the press ; 
others upon feudal and mihtary prerogative, as the ordinance 
concerning the length of swords, the prohibition of the 
esport of provisions to the enemy. Elizabeth, indeed, on 
principle, asserted her right to make laws ui the new pro- 
vince of rehgioua affairs, without the aid of Parliament ; but 
at last, though with many assurances that it was unneces- 
sary, she caused even the Thirty-nine Articles to be sanc- 
tioned by Parliament, (a) 

((i)TbepailiamtDtary legislntionnraB of the Crown of Enplund slidl be, 

inftugurutwl by Ihe Act ot Piirliwi.L'nt atay, und rcmnia in Hcnrv mid tlic 

Bt lliu ftt'ctsBion of Henry VII.. do- hcira of bii body. In I'lm Pope's 

clariog that tbe liiU'tdilary powi:««iuu letter tijere wan liddtHj, "Nee iion De- 
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'2. The right of voting money supplica is also undisputed. 
The seren Parliaments of Henry VII. and the first five Par- 
liaments of Henry VIH. had the voting of subsidies for their 
chief object. After Henry VI. the tonnage and poundage had 
been granted to the King for his life, and the hereditary' 
revenue so far strengthened as to allow of the current needs 
of the executive being more easily covered without subsidiea. 
Moreover, the right of the estates of the realm to vote supplies 
had been for two whole centuries so firmly established that 
the first attempts at arbitrary power of Henry VH. and Henry 
YIII, conjured up a dangerous resistance. The Parliaments 
of Henry VIII. showed themselves in the main so compliant, 
that this King is said to have raised more subsidies than 
all his predecessors together. Prompted by the feeling that 
the King required great means for great objects, later ott-| 
most extraordinary supplies were voted, though not indeed'l 
quite as much as Henry demanded. When Parliament did 
not directly grant more, it indirectly allowed an abuse of 
administrative power to be put in force against individuals, 
by BO-ealled " benevolences," which were impressed upon capi- 
tahsts by the council, by special commissioners, and by 
enforced service in the militia. This species of compulsory- 
loans (with or without definite prospects of repayment), which 
was introduced under Edward IV., ha<l been expressly dis- 
avowed under Eiehard III. ; but the statute was not respected, 
as being a measure of an usurper, as was afterwards ex- 
pressly explained by Cardinal Wolsey to the people of London* 
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erelo Slaiulo et Ordinatimxe iptvit 
Anglue Regni trium Statutaum, in ipto 
eonvetilu I'aTliameHlo nancupato." The 
holding of ParllamHits voa. accordlog 
to former custom, left to the discretion 
of tho Crovn ; frequently it vas flua- 
pend«] for a number of yeara. Bat, 
on the other hand, it bocame ever more 
frequentl; the custom to prorogue t)ie 
HeaiiionB of ths Parliament, when once 
convened, to the foUowiog year. Only 
with the Eeformation Porliament did 
ftn iDclioalion of both Uddmb Ariae to 
ilelegatc to the King extraordiiiarr 



powers and even legjalation itgelf. Tho 
Rpformation Parliament doolacvd with- 
out scruple : " Vour higli Couit of Par- 
liamcDt baa full power and authoritr, , 

to dispeoBO, but also t 
authorize a certain person or pennna tg 
diipeoae &um these and alt otl: " 
homnn lawa of this your Kingdos 
(Amoa on the Rerormalion, Ful., fl 
cf. 25 Hen. Vlll. c. 237). The fw-l 
reaching Statute of PTtngalive, 3lfl 
Henry VIII. c. 8 (Froude. iii. 200), m " 
however, repealed on Edward VL't i 
■ • the throne. 
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In 7 Henry VII., with the indirect aanction of FarUament, 
this abuse was revived, and from this time onward, it re- 
peatedly recurred (pftrticularly in the years 1495, 1505, 1525, 
and 1544). As early as the reign of Henry VH, Archbishop 
Morton hsid discovered Die clever principle of taxation, which 
received the name of " Morton's Fork." He told those who 
lived handsomely, that their wealth was proved by their 
expenditure ; and those who lived peniiriously, that their 
parsimony must have made them rich. The attempt made 
in the year 1525 caused, however, a dangerous insurrection, 
to which Henry VIH. yielded. These forced loans never be- 
came effectual except through the direct or indirect sanction 
of Parliament. It was an intentionally tolerated abuse, the 
motive for which was the avoidance of a grant of subsidy. 
Ulizabetb once refused a forced loan of this description, on 
its being offered by Parliament, and showed herself in all 
cases, when she of her own accord adopted them, conscientious 
with regard to repayment ; on these occasions she sometimes 
gave the honour of knighthood and friendly words instead of 
interest. On one occasion she had imposed a duty upon sweet 
vine, on another she had raised a tax from the clergy without 
the consent of Convocation ; but in principle the right of 
taxation remained during the whole of this period fully 
teoognized. (b) 

the Lords," and the clergy ia CoDTocik- 
tion grunts for iUelf, but its |;rusUnre 

□f the Crown, the cootlnued by ForliuiieDt — it rulewUrh 
" ' ' ' hIbo repeated ufler tho oci'lcBlaii- 

_.._ _._ .. ., rentoration in 5 Miirj. Whon, in 

To B MrlatD eilent tho dtflciency wnu 14 Henry VIH., Cardinal Woleey ap 

tmule good hj the toDnagti sod pound- pean^d in great pomp, Ui move for ti 

age for life, which was retained, aa a eubsidy, he woa oblJKod to accept the 

rule, on the accession of the 6vu Speaker's aoswer, "that hia coming 

monuchi of Ihia djnnBty. Hunr; VII. thither kbb neither expedient nor 

bad thereby, anil by hia Bnanciid agreeable to the ancient liberties of 

estortioDi, made himself far mora in- that Uoiue." A power on the part of 

depeodeot of ParliHmont thnn hia pre- tbe Lords to amend the money bill 

deoessora (Peers' UepoTt, L 3T3j ; in all was reoogniEed in so far aa that in 

the ssTea FarliameQts of Henry VIL 1 Elizabeth the Lower Home aacegittd 

■ubsidiea were, however, gninte<l. an ami-ndment of the Lords. In 27 

Mueh more abumlaully diil the giunls Klizabeth the Commons grant two- 

tinw iu under Henry VIII,, and at a fifliseutbs and two-lenthi, but the 

rule in the cuitomary method, that the Lords strike out one-toatb. with whieb 

, Coiumoiis grant " with the comieiit of bmeudatiau the grunt paiues. In spite 
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3. The control of the administration by Parliament was 
finally guaranteed by the right of voting supplies, and par- , 
tieipation in the legislation. It was also at times esercieed 
in national complaints touching financial and other admini»< 
trative abuses, and, after the Reformation, by religionflfl 
complaints in one direction or another. This activity waS|l 
however, from the first pre-eminently dependent upon cott- 
ditiona of power, the state of public opinion, and interest 
As in the preceding century it had frequently exceeded ( 
bounds, 80 now it frequently failed to enforce its just clain: 
though here will rather than power was lacking. 
Upper House in its condemnation of unpopular favourites, i 
the Lower Houae io furthering enforced loans and in pimishJ 
ing disrespectful opposition, fiometimes showed itself more " 
monarchical than the King himself. This overpowering 
influence of the social interests and opinions of the time has 
become intelligible by esperienee to the nineteenth century.J 
Under the Tudora it had exactly reversed the meaning i 
parliamentary impeachments. Instead of guarding the coQtl 
stitution as a whole from violation, and preventing ah 
the executive power against individuals by its penal poweraJ 
the Parhaments had become so subservient in their peni 
functions that under Henry VIIL a dietatorially selfish wilful 
ness, under Edward VI. party- passions, and under Mai 
religious fanaticism had no surer mode of striking tbeir| 
opponents than by the resolutions of Parhament. The 
moraHty of the times scarcely considered the wrong to an 
individual as a public evil. The bloodthirsty violence of 
Henry VIIL was vented upon the immediate surroundings of 
the throne, upon a nobility be had himself raised up, which 

lo Elinibotli ; ■' Our commoa law, 
altbongli there be for the Prinoe pio- 
Tidtfl maay prinoel; [jromgatiTM ud 
royultien, yet ia not Buoh an the priunr 
Dan take money or other thiuga, or do 
ns ho will Rt his own pleasure without 
order, but qnii'tly to Buffer his BubjeelB 
to enjoy their own without wrongful 
oppreBaion ; wherein other priuees b» 
their liberty do take us pleuetb them.^ 



■dually four aulnidieB nnd eight 
iirteenthaononegiiigleoccBBioQ. Even 
in tlie timu of the greateat loyalty, 
tho Speaker of the Lower Huuse, 
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condemned its own peers, well knowing that new gifts 
followed upon confiscations. But the mass of the people 
Bought and found in the Tudors the furtherance of their 
interests by the administration, and the satisfaction of their 
national pride by the Reformation. And herein we must also 
notice that the debates of the House were not carried on in 
public, and, in consequence of the then existing censorial 
regulations, and the want of a periodical press, were but 
little known, and accordingly only found support outside the 
House when opposition allied itself with a strong and 
aniversal public opinion. But in all (itiestions involving 
principles, as also in all material questions, such as taxes 
and monopolies, the opposition shows itself obstinate enough. 
The rule of the Tudors, out of regard to this state of things, 
treated the commoners after its own fashion. A good under- 
standing with them, yet hand-in-hand with crying wrong done 
individuals, pervades the whole period. An incident which 
occurred in 44 Elizabeth is characteristic. The Queen, after 

(debate of six days, abolished a severe abuse, the grant of 
onopoljes, in dignified and queenly language, and received 
e thanks of the House in return, (f) 
The exercise of parliamentary privileges shows accordingly 



(e) Tha control of tbe GoTennnent 
^exoept io one point. Buarcel.v diOervnt 
kon that or rarmer epochs. Tliisiathe 
ditHppeAtsnce of the impcaclimeDtB of 
minuten of the Crowu by Ihe Lower 
House. The penul proooduns of PuiliH' 
meiit RpprarH mther ui a politicnl 
measure for tbe removal of perBona of 
high distinction in the form of an 
esftetment. Ill lef^al vnliility vna 
modettlr qDeBtionrd bj tho iuetitea in 
SI Henry \II1., who Li-ld tUat it vaa 
* new and daagerous qucatiou ; equity, 
jnatiee, and law demanded that tbo 
accused bs heard : as, however. Parlia- 
ment iraa the highest tribiiDaJ m the 
l»nd, from which there was no appeal, 
tbe laliditj of its judgments, of what- 
ever kind they mlgiit bo, could not be 
called in qneiitioa. 

Bat the repnni<h of eompliant weak- 
Bess is more mpplirable to the noblfis 
^ Ibau the oommonera, and particularly 



(o the old hnases, the Norfolks, 
Arundetx, .Shrewsburys, quite as much 
as to tbe newly eievulea Cromwells, 
liicbes, Rusaells, Powlota, Pageta, etc. 
(Hallam, •' Const. Hist.," i, o. 2). The 
political courage too of the higher 
clergy Beema to have been buried with 
Thomas More and Fiaber. Tbe Upper 
House conlnina a nobility iu a now posi- 
tion, which only in later generations 
regaios its old feeliDg aod character. 
Beside the servility of the Upper 
House, tbo CommoDB still betray 
Bymptoma of independent views. Their 
pompooa and aervile language belongs 
to Ibe style of the lime; their yielding 
temper on the oocnsiou of forced loans 
(Stubbs. iii. 276, uq.)_ and Ihetr high- 
handed acta against individuals are a 
sign of the egoiim of the times. Tlieii 
BubmissivetieBd in religious questions is 
a tialioDal sympathy for the national 
Ghnrob. 
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in this period many sides, whicli would appear inexplicabl 
unless due regard were paid to the religious controveraies an3' 
to the character of this society that was in a process of 
reconstruction. But the parhamentary constitution existed, 
and there was on the part of the Tudors neither a serious 
intention of abolishing it, nor on the part of their Parliaments 
an idea of permanently renouncing any portion of it. The 
notion that the Tudor form of government was in principle 
an absolute one has been in modern times principally pro- 
pagated by Hume's partial history, and is now acknowledged 
to be erroneous. The attitude of the Tudors towards the 
personal rights (liberties) of members of Parliament is b 
characteristic incident, and helpful to the comprehension of! 
the parliamentary constitution. In 4 Henry VII. the error 
for the first time occurred that a local court passed a penal 
sentence upon Strode, a member of the Lower House, on ao- 
count of bills which he had introduced. Upon motion of the 
Commons, the unanimous declaration of both Houses and the 
King (" Statutes of the Realm," iii. p. 53) was issued, which 
declared that judicial proceeding null and void (May, "Pari. 
Practice," i. c. 4). In 35 Henry VIII. the first case oecars in 
which the House summons the sheriffs of London before ita 
bar for arresting a member, and commits them to prison, 
which proceeding was confirmed in the most emphatic manner 
by the King (Ilatsell, "Precedents," i. p. 53). Similarly, ia 
35 Henry VIII., the privilege of the House was acknowledged- 
in the face of an order of arrest issued by the council (Nicolas, 
" Proceedings," vii. 306). In 2 Mary an indictment 
attempted in the King's Bench of tliose members who badj 
in consequence of the proceedings touching the question 
religion, quitted the HouBe without permission ; but this ci 
never came to an issue {" Pari. Hist.," iii. 312-335). Tlie^ 
attempt to exclude a member of the Lower House from 
sittings by royal order (1571) was given up. The issue 
these confiicts resulted finally in favour of the Lower Houae. 
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CHAPTER XXXIII. 



Now that a generation had passed away since the Wars of the 
Roses, and a new one had grown up under the orderly discipline 
of the State, the time at last drew nigh for resuming the 
work of ecclesiastical reform, which had been interrupted in 
the fifteenth century. 

It is difficult for us to realize that period of the Middle 
Ages in which the Church' is the representative at once of 
I>olitic8, legal knowledge, diplomacy, education, literature, 
and much more besides ; a period in which the clergy were 
not only father confessors, but belonged to the State as 
chancellors, treasurers, ambassadors, justices, clerks of the 
court, barristers, attomies, physicians, accountants, and secre- 
taries; and as such, therefore combined in one great class, 
rendered exclusive by celibacy, the whole of the rights which 



* For the history of the ReformatioD, 
the one-sided but autheotio '* History 
of the Reformation," by Burnet (1681, 
3 Yols. fol.), is stiU of the greatest value. 
In modem times : Vaughan, ** Revolu- 
tions in English History," ii., ^* Revolu- 
tions in Religion " (1861) ; A. Amos, 
*' Observations on the Statutes of the 
Reformation Parliament in the Reign 
of King Henry VIH." (London, 1859). 
Among the numerous modern supple- 
mentary works may be especially men- 
tioned : J. Gait, ** Life of Cardinal 
Wolsey " (1846). For the times of 
the Puritans : Samuel Hopkins, ** The 
Puritans in the Church, Court, and 
Parliament during the reigns of Edward 



VL and Elizabeth" (New York, 
1859) ; J. B. Marsden, •♦ The History 
of the Early Puritans," and "The 
History of the Later Puritans." But 
above all, J. A. Froude, "History of 
England from the Fall of Wolsey to 
the Defeat of the Spanish Armada," 
vols. i.-xii.', hereafter quoted from the 
edition of 1870-1877. Out of the 
copious matter contained in the latter 
work I may here especially draw atten- 
tion to the proceedings against Queen 
Anne Boleyn, vol. ii. c. 2. and App. ; 
the characteristics of Henry VIII,, 
vol. iv. c. 24 ; the action against 
Mary Stuart, voL xii. c. 69. 
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resided in all branches of intellectual labour, whether official 
or not. From this fusion of the intellectual and moral life of 
the nations into one institution arose property, magisterial 
control, and the power of the Church, and it grew up into that 
universal State of the Middle Ages, which attained the out- 
ward zenith of its power at the commencement of the pre- 
ceding period. Since then a state of tension had by degrees 
come about, in which the Church had, to the bulk of the 
people, become a mere outward institution, and to the upper 
classes in many respects an object of aversion, and in wliiuh 
the old rights of the Church had already become jealously 
regarded privileges. The beautiful office of mediator, which 
in the Anglo-Norman period, and in the great crisis of Magna 
Charta, had been undertaken by the English prelates, had all 
but passed out of mind. The high ecclesiastics had been for 
a long time past no longer mediators, but rival candidates for 
political power. In the Wars of the Kosea they had proved 
themselves to be a body devoid of moral influence. After 
ecclesiastical property had, by the Church's own fault, been 
diverted from its original purpose, the Church BtUl claimed 
(though now with inadequate means) the fulfilment of the 
humanitarian duties of the State as her own monopoly ; 
whereas the laity had now the judgment, the will, and the 
means of fulfiUiug such duties itself. After the causes had 
gradually disappeared which had induced the clergy to 
emancipate theroselves from the magisterial power of the 
laity, 80 as not to degenerate into tlie disunion and barbarity 
of the feudal state, the Church insisted with all the more zeal 
upon her exemption, as being a class right and privilege ; and 
this, owing to the over-indulgence of the spiritual courts, led, 
in the shape of "benefit of clergy," to the exemption from 
punishment of ecclesiastics, even for notorious crimes and 
immoral conduct. Now that the close of the Middle Ages had 
opened to the European populations new domains both in 
the physical and in the intellectual world, now that the 
thoughtful spirits of the age had become involved in a move- 
ment such as had been hitherto unheard of, the Churok 
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demanded that intellectual life should staud Htill. becausu her 
leading functionaries could not and would not keep pace with 
its progrcBs. Although her intellectual and moral foundations 
had been shaken to their lowest depths, the Church still 
remained in poasession of all the estates and rights of power 
which ever remain for some time in a human community after 
the moral justification for their posseseion has disappeared. 
This is that eternal contradiction out of which the great 
reformatory tasks of the State proceed. This contradiction 
now took possession of the whole of the Catholic world, and, 
by the complete alienation of the Roman Church, implicated 
the papal chair in the network of intrigues and struggles of 
the European great powers, abohahed the former solidarity of 
Catholicism against the propagation of heresies, and thus 
everywhere opened a freer scope for the aims of Reformation. 

In thefie striiggles of the Reformation a dual movement is 
to be distinguished. The first is the fight made by hberty of 
thought and conscience against the Roman intellectual 
tyranny, a fight waged by certain bold thinkers and a small 
portion of the clergy and laity, who are urged on by the deep 
conviction, gathered from the Holy Scriptures, that essential 
portions of the Roman Catholic dogmas and doctrines were 
the work of man. and inventions for enhancing ecclesiastical 
supremacy. The second movement is the striving after 
national independence against the Italian suzerain, and this 
is supported by the great majority of the people. This second 
tendency is, in England, by far the preponderating one. After 
the classes of society were united in the Upper and Lower 
Houses under the Plantagenets, after the nation had learnt to 
feel itself a unity, the insular popular aversion to the lioman 
primate also returned. It is at first the sense of national 
e\clusiveneBB and independence which revolts against the 
universal ecclesiastical State. Whilst the German Reforma- 
tion is primarily the outcome of an intellectual movement, 
!ind of the deep conviction of the errors of Catholic doctrines, 
and only in a secondary manner reflects upon the State ; the 
English is at its very outset a national political act which 



only after the lapse of generations deepena into an intellectual 
movement among the mass of the people. It is, therefore, at 
its outset " more practical," that is, " more external." As the 
Roman Church had become secularized in fixedness of property 
and political institutions, so also it was attacked upon this ex-. 
ternal ground, in its possessions and in its suzerain ; the caBH 
ing off of the suzerainty of the Roman bishop is tlie Erst ainkfl 
Henry VIII. had been personally trained up in CathoUt 
doctrines. He had in person taken part in the dogmatic 
controversy of the times, by his treatise against Luther earned 
the honorary title of "Defender of the Faith," and had even 
himself zealously caused the persecution of heretics ; but yet 
in the coronation oath, touching the constitution of the Church, 
he had with his own hand made the correction : " nott pre- 
judiceall to hys jtiriedr/clion and dignity royall" (Ellis's letters). 
In the part he took in European intrigues he had always 
dealt with the papal curia upon the same terms as with other 
great powers, and had gained sufficient experience of its 
friendship and enmity not to over- or under-estimate it. But 
his divorce proceedings had brought him into comphcations 
out of which there was at last no other way of escape than by 
breaking with the external authority of the Bishop of Rome. 
In this state of affairs the King could not rely upon the 
doctrines of individnal reformers, but only upon the great tide 
of national opinion, upon the insufficiently educated bat 
influential parochial clergy, and upon the mass of the peopl 
Their sympathies everywhere accorded with his pohtical 
dencies and his personal wishes, and afforded him a supj 
similar to that which in former times the House of Commons 
had afforded to the Plantagenets against the barons. Yet 
even with these sympathies in his favour the revolt against 
the universal power of the Church was still a daring step. It 
was the renouncing of obedience to the highest legitimate 
power, a breaking with the whole system of authority of the 
Middle Ages. But the boldness and acumen with which 
Henry VTH. carried out the scheme upon which he had re- 
solved, gives his ruthless and violent personality a providential 
significance for England. 
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Whilst it diBclaimed all connection with the Lutheran and 
reformed doctrines of the Continent, the new legislation was 
■(.tiBhered in by universally popular measures, by the abolition 
l.of eceieeiaBtical dues and some admimBtrative abuses.** 

The fii'st decisive step is tlie complete separation and 
I vmancipatioQ of the ecclesiastical bureaucracy from Rome, a 
P re-enforcement of the " praenumirc," and strict prohibition of 
■*very appeal to the curia, "in consideration that the Kings 
^of England have never had any other superior but God alone." 
EThe papal right of dispensation was transferred to the primate, 
} sale of indulgences forbidden, papal indulgences declared 
I null and void, the grant of the paUium freed from all influence 
■of the cwm, every doctor of Boman law, be he cleric or lay- 
man, declared capable of exercising the magisterial rights of 
the Church (as vicar-general, ehanceUor, or justice). The 
King again exclusively assumes the right of appointing the 
bishops. The whole body of the clergy is immediately sub- 
jected to the civil jurisdiction and to all the coercive measures 
of the executive. 

The second decisive step is the secularization of the ecclesi- 
astical property by dissolution of the monasteries. They were 
until then in alleged possession of one-fifth of the land in the 
realm, and possessed a revenue about tliree times as large as 
the ordinary receipts of the Crown, an income very unequally 
distributed amongst from four hundred to five hundred insti- 
tutions. The idleness, licentiousness, and immorality of the 
monks were notorious, yet the liing considered a formal agita- 
tion necessary to reconcile the nation to this violent attack 
upon the existing legal estates. The Cro^vn acquired by this 
means £500,000 personal property, and at least £131.000 
annual rents from real estate; according to other esti- 
mates, three, four, or even ten times as much. This mass 
of wealth was partly expended for immediate war pui'poses, 
partly granted to the nobles and gentry with royal profuse- 
nesB, partly parcelled out on State account, partly employed 
for the fortification of the country and for improvements, and 
** Asto tlie eporhs of tlie Btforma'ioa, </. the ricarBua at the end of the Cbnpter. 
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for the endowment of new biBbopricB. Thus were the estates 
of the noblest families in the land at once made dependent 
upon the legality of the Reformation, and the former majority 
of the spiritual peers in the Upper House was changed into a 
minority by the deposition of the abbots and priors. 

Partly simultaneously and partly subsequently there were 
added to theBe concrete measures, which were directed against 
the external ecclesiastical state, the comprehensive and formal 
declaration of the "royal supremacy," In 25 Henry MU. it 
had abeady been declared that Convocation should issue no 
new canons without the royal consent, nor execute such 
without the royal placet. By the formal declaration of supre^^l 
macy, however, the King now, as successor to the papal 
power, takes up the ground of divine appointment with equal 
legitimacy, and with it continues the ecclesiastical constitution 
as it had hitherto existed, as well as its legal protection 
by capital ptmishments for hsen-sig, ajmstaain, schismii, as | 
portion of the royal prerogative. After a single attempt t 
applying to the dL-nial of supremacy the punishments 
flicted in the Middle Ages upon heretics, Henry VIII. d« 
not scruple to apply the capital punishments for high treasc 
to the violation of these new prerogatives of the monarchy. 

Up to this point the Reformation had only been externa! 
without any separation from the Roman dogma. This is &A'| 
very point at which the external character of the movemei 
appears most outrageous. Whilst Henry revolutionized eccte< 
siastical property and constitution, dogma is only incidental}^ 
mentioned. Parliament had certainly empowered him to 
appoint a commission "to agree upon a new form of the 
national religion." But the work was only begun in a hesita- 
ting and vacillating way, and it was hardly known how to set 
up any new matter. Gardiner's Six Articles still teach the 
doctrine of transubstantiation, refuse the cup to the laitj', 
retain auricular confession, Masses for the dead, and celibacy, J 
and confine the reading of the Bible to persons of rani 
"Whilst on the Continent streams of blood flowed on accooi 
of the creeds of the Church, political negotiations are bei 
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begun for the ndaptatioD of a "national" docti-ins of faith, 
in the course of which Henry dies. 

J What was moat unintelligible to the Continent, and waa at 
L'timeB an object of aversion, was the manner of carrying out 
ihis royal reformation. It was not bo much the rule of 
passion or caprice of a despot, bat it was llichelieu's system 
anticipated, which, in accordance with a well-considereil 
State plan, always crushed the head of opposition at onco, 
in order to prevent "contagion." In the first stage of the 
Beformatiou, after formal proceedings and deliberations in 
the Privy Council, it waa determined to hang the prior and 
three monks of the Charterhouse in theii- canonicals, coram 
popnlo : and the clergy at once submitted. In a seconil stage 
the executioner's ase again falls on the heads of the opposition 
['^the Chancellor Thomas More and Bishop Fisher), lu the 
ilatcr stages, from time to time, single executions in special 
•jpro^Tneial places are determined on. The execution also of 

o queens, which was indirectly connected with the Eeforma- 
'tion, took place with the strict ceremony of a judicial trial and 
judgment. It is in like manner State poHcy which sacrificed 
the moat faithful and most successful servant of the King, 
Lord Thomas Cromwell, to the passionate hatred of the high 
clergy and magnates. State policy actually succeeded in 
localizing the ci^-il wars which followed the Ecfonuatiou, and 
in eaeiiy suppressing them, though at tlie expense of violating 
the highest principles of Christian morality, for which retri- 
bution follows. 

TJie Reformation was only fulJy carried out by the regency 
under the name of Edward VI., as well in dogma as in 
Church ceremonies and the liturgy, in the abolition of celibacy, 
and in the general licence to read the Bible. This Protestant 
reform waa the work of Cranmot and other men of true reli- 
gious convictions. But the opinion of the nation was still 
divided. The religious confusion caused party spirit and dis- 
satisfaction, distress and social differences throughout the 
country, with which the regent, the Duke of Somerset, waa 
not strong enough to cope. Once more, with the govern- 

VOL. II. U 
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meat of a protector, the rule of the nobles revived, ■which 
pressed with heavy liand upon villeins and the labouring 
classes, and which, amid famine and pestilence, financial 
distress and debasing of tlio coinage, squandered the resources 
of the State, and raised the expenditure of the Court from 
.£14,000 to £100,000, dissipating Crown lands to the value 
of i£l, 500,000 in the form of grants of favom's, sales, and 
exchanges to the enrichment of the ministers and their friends. 
In this position the weak regency succumbed to the ambitious 
intrigues of the Duke of Northumberland, who, in the con- 
fusion of the times, even endeavoured to Becure the successioa 
to the throne in favour of his family. 

Seldom has any reformation been apparently more qoicj 
snppressed than this English Reformation under the Catholic 
Mary, Once again it is State policy to ivhich the higher 
intentions of the Ecclesiastical Reformation are sacrificed. 
It was not merely the popularity of the legitimate daughter 
of Henry VIII. which gained the rapid victory over the rival 
Queen, Jane Grey, but it was the threatened danger of a return 
of dynastic struggles, which rendered both Parliament and 
nation subservient to the will of the Catholic monarch and 
ready to sacrifice all else to the temporal interests. The 
abolition of the royal supremacy, the re-introduction of celi- 
bacy and the Mass, passed easily through Parliament ; indeed, 
through the Upper House without any opposition. One thon-i 
Hand five hundred (according to others, 3000} clergymen Wi 
driven out of their places; 284 persons were burnt, amonj^ 
them Archbishop Cranmer, foui- bishops, eight gentlemen, sist; 
women and children. Mary might have made any demani 
but one — the restitution of the ecclesiastical estate 

The reign of ''bloody Mary" is, however, only a short 
interruption of the Tudor system. In her successor, Eliza- 
beth, the glory of the English monarchy becomes once more 
concentrated. The true nature of the Roman Church had 
displayed itself to the nation in its most repulsive form. 
Chastened by severe trials, strengthened by faith, enlightened 
by examination of the Holy Scriptures (now no longer closed 
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t^a the people), the Protestant religion now strikes its root 
ly into the hearts of the people, attains by n careful 
vision of the Prayer-book, the Liturgy, and the ritiiol, a 
L^nn sympathetic and intelligible to the great majority of the 
English people, and thus renders possible the re-estabheh- 
raent of a united Church in a united nation. By the Act 
of Supremacy (1 Elizabeth, c. 1) and the Act of Uniformity 
(1 Elizabeth, c. 3), Elizabeth, as ruler of the Church, declares 
^e Protestant Church to be the State Church " as by law 
iflBtablished ; " and the whole population as lawfully belonging 
to the State Church. Every cleric, every Englishman in any 
public office, and on entering the House of Commons, has to 
take the Oath of Supremacy. The Thirty-Nino Articles were 
also subsequently confirmed by Parliament. The later statutes 
of Elizabeth appear only as supplementary to these — 5 Eliza- 
beth, e. 1, for assurance of the Queen's royal power, all estates 
and subjects; 18 Elizabeth, c. 1, against bulls from Rome; 
18 Elizabeth, c. 12, for ministers of the Church to be of sound 
religion ; 23 Elizabeth, e. 1, against Mass ; 27 Elizabeth, c. 2, 

ir the departure of Jesuits and priests; 35 Elizabeth, c. 1, 
.inst sectaries ; 35 Elizabeth, c. 2, against popish recusants. 

'bus has the English State Church become estabUshcd, inde- 
pendently opposed to the Roman Ecclesiastical State, sub- 
ordinate to both Kiug and Parliament, and incorporated into 
the civil community. The royal supremacy has become a 
aeeessary presupposition of the present political system, with 
all its consequences for the external life. Not until this Act 
has been passed do we find the monarchy upon the pinnacle 
of its power under the long and glorious reign of the Virgin 



Note n . _ 

(Cpad)< af t1)c Ucfarmalion may t 
divided in the following miuiner:— 

1. Tbe national Clinrch of Henry 
VIU. unpoirs aa a contiDoation uf tlis 
eateroBl pulley of thu first tweuly jcats 
rif bi« reign. Uenij lind by predi- 
levtiOD uid with lulorablu auoceaa 
mixed in tfao cotnpticulioDa of tho 
European cabinets of his time. Be bad 



fuunil for such pnrposes. in Cuniimi) 
Wutsoy. a. T«rsatilu miuiater. who wna a 
mntch for the stalt^smen of tlm Conti- 
nent, tind perhaps iuan> than their equal 
in duplicity. But the proceedings ro- 
lutiog to tbe roynl divoreo bod beoomo 
ut lust irretriovably entangled in tbu 
dynniitie and politicnl oomplicationg of 
thoOontinent,uRtbeKiDeacknowledges 
iifloT his own fniihion by ahandoninj; 
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Wolsey. Immediately after the over- 
tbmw of hb numti-'r, and with tlie lalUir'a 
comwnt, n bithurto gubordiualo aervanb 
of Wulsey begged »ud ubtaitied aft 
Budicnco of the King. The abject wb« 
donl'tlesa tbs raggestion that the King 
might aavu liis lionoiir and. hit inde- 
pendiiDce by assigning hid mstrimcinial 
question to the nuthoritioa within hia 
own realm, by renouneinE thu eu- 

Erpmacy of the Bishop of Homo, nod 
y a reusBamptioQ of the royal pmiTS 
almotit U> the extent in nhieb ttic}- had 
existed down to Magna Chorla; in ful- 
Hlmeiit also of tlia national wieheB and 
nims of the Commons, an thoy hnd b<?«n 
plainly enough deolurod in the I'oor- 
toentli and fifteenth centuries. Tbu 
modeet, clever, and dotenainad coun- 
oilloT, fjr tbe realization of aucU plane, 
appears after a few months in tlic King's 
council, after a few years aa Lord 
ThomBA Cromwell (ultimately Earl of 
Essex), at tlie btod of the Govomment, 
BB the HUlliar and leiulor of the con- 
nected chain of porliameQtary slatntcs, 
ordinunces. and measaies. Tbe bo- 
called lU'formation Parliament, whioU 
was ponven*! to carry out this plon, was, 
with m»Qy pnlTugation^ in EonstAnt 
activity for the compaaaiug uf tbia 
object from November, 1329, to April, 
1536. With great skill the initiativo 
was taken by an address of tbe Com- 
mons, in which on the one aide com- 
filaint was mode of the increase of 
leretical teiiching ("frantio and sedi- 
tiouB books coiitniry to the true Catholic 
faith"), and on Iho other side the 
notorious wcikucBsoa of the Church 
appear bb a long list of national ^ev- 
il ncos with llie strongly prominent 
accuaation " that sai^h eccledostical 
laws and measarea attack yourMajegty's 
prerogative and do your faithful subj«cta 
grievous wrong." Tbe defence of tho 
Church agniust this was difHcult, and 
was conducted in on exceedingly weak 
manner, with the excuse tliat "if certain 
of the Church's members should un- 
happily an for en nstray, that cannot bo 
Bui<l of all." The indictment, charge, 
and the defence of the biahops are 

giTon in Fronde, vol. i. eliap. 3, It is 
chaiBCleriaij" that the senile prelacy in 
this dtnation thought tostieugtlien the 
respect for the Church by the burning 
of certain heieticij. It was ouly when 

(ho new laws bc^gun to become mure 



incisive that the prelates found their 
spokesman in Bishop Fialier. thou 
seven ty-eix years of age. In the 
Upper House (lu nhioli forty-four 
temporal and forty-six apirituol poiss 
hod been summoned) no seriooa 
opposition was manifest!^. In the feel- 
ing that the Court, the Commoni>, and 
the mass of the laity wore all against 
them, the Lords sgrced to one measure 
after another. The saccesaive order of 
them in detail belongs to parliamcntni; 
history ; they have been grouped above 
as nearly as possible according to the 
connection in which they proceed from 
a wcli-conaidcrcd plan. Only on the 
fint declaration of the royal supremacy 
both Houses of Convocation timidly 
sought to make the reservation "sole 
nud supreme head of the Church, as 
far as is allowed by the law of Christ." 
By the declaration of aupremacy the 
national Church comes into an irre- 
conciiablo opposition to the Bomau 
Catholic, yet still with the expiess 
reservation that there was tlua^u no 
intention of swerving from tbe "oeau- 
munity of the Christian Cbunib in 
any Nicies of the Catliolic faith of 
Cbristiauity, or in any other thing* 
which have been declared by the Holy 
Scriptures and the Word of God as 
necessary to salvation." The internal 
contradiction of such a, proceeding 
was ante to mtike itself immediately 
felt. Henry Vlll. was aware that 
with occleaiastical Bnrae no such 
compromises oonld be ma<le as with 
diplomatic Borne. He saw himaelf con- 
fronted by a system whicli must either 
be absolute and sovereign or else could 
not exist The clioicc was only left him 
between being the conqaoror or the 
conquered. Ho wonld not suffer any 
doubts to arise as to his decision on thi« 
point. In order to suppress by force 
the oppoaition to his auprcmacy in 
the highest of his fuDctionaries, hi< 
allowed the new lows to take tUeir 
bloody course aguiust his chancellor. 
Thomas More, and ngainst Bishop 
Fisher. On the other side, the qucatton 
of dogma became for him precisely a 
question of honour and cbanKtor. 
The conformist Catholic powers of 
"'■■uope, as repreaentutive* of catab- 



The Befonnatiotu 



1G6 



a whole p&st i 
join tba disaoutiDg party 1 Bbortly 
befoTB the diasolutioD of the mouuii- 
teiiea, and in a difSouU BUte of cxteniul 
nffiun, he liad, iodeod, by ten articlea 
tooching tlie dootriDCs of the Sacro- 
nianta taken ataps tonardB an appniach 
to the Augiburg ConfcBslon. But a 
ile&iite renuDciHtion of tho old dogma 
Traa » moral impoaaibility Tor Honry 
VCL And the grout mujorit; of thu 
popolatioii also i bowed itaelf pagdve 
m queatiouB of faith. An individuul 
does not cbaogo bis faith in days or 
months, and fortunately nntiona atill 
Ich; cJiangoB in religion have their 
oiigiii in the deep oouTictions of tingle 
D. who, t«ited by htuil triiilH, gain n 
ivincing power ovur others ; these 
es proceed, accaidiagly, from 
[ties. Henry VIII. was deeiroua 
ither direction to allow no doubia 
to the limits of his system. Ue 
WMordingly let penal jnalice tulle ita 
oonrso, by tlie buroiog of a Bomber of 
heretic* on octvant of their Catholic 
hcreaiea ; ho did uot oven sciupla to 
nwriflou hia upright undfaitliful servant 
Cromwt'H to thu doadlj enmity of the 
imstocraoy and of ortliodnxy. Proiu 
thii TBcillating state uf affairs thoso 
' DTticleB of Gardiner aiosa, which 
•ii the Real Presence of the fiteh 
blood of Christ "in the form, but 
the substance " ot' tho bread 
le, and retain the priTate Mhbs, 
Oelibacy. and tow of chaatity. " Li 
Henry VIII, no free self-dcvolion, uu 
loftiness of soul, and no real ayuipntby 
for any liiing man can be disoemiil: 
Ihey are all in his eyes nothing but iii- 
■trumdnls, which he flrst uses and then 
breaka. But he has an unrivalled 
practical intelligenoe, and nn energilie 
netivity that it enployed in the general 
interests : be combineH a. flckliiiitHs of 
pitr{ia«ewitbaooDstBiilfitnineeBafwill. 
One follows tliecounio of bis reign witli 
Ik mixture of abhorrence and ndiniro- 
tinn" iKunke, " Engl. Gcsoh.," i. 'i^i')- 
Only too apposite is tho parallel to 
Hichelieu which I have drawn aboTe. 
A HeforDialiun so politic av this could 
ci'Tt&inly Dotoiemptlhu English Datiaii 
txtsta the eeridus and severe struggle for 
f the Chiislion truths, but could only 
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postpone thu issue of tbe conQiot In lutcr 
geueratiouB. A nyBtcm of this desuri))- 
tiou coold only close with luilf inon- 
sores, vii. ^2 Henry VIII. o, 26, Ht 
Henry VIII. c. l.suoh as wore ([uiekly 
aholiubod iu Ihu auecoi'ding reign — au 
iUugtrutiou of tbe otemai truth tliat no 
mtm should dare attempt to becomo a 
refurmer in ecdcsiasticot matttrs with- 
out haling a deep and hearty convic- 
tion himself. 

2. The dugmntie HerortnaCion under 
Edwsrd VI. ondeovoured to provido 
tho kernel tbiit was locking. Its 
spiritual originalors arc Ridley and 
more especially Archbishop Cranmer, 
whoae character, in s|iite of a yivldiiltf 
clcmeuoj.leuTOB no doubts Iu the mind 
as tu his truthfulness aud bis desire tu 
do right, aud to whom it was also 
vouchsafed to scHi tbe truth of his oou' 
viationH by bis dcatb. Thu same dis- 
pooition lies in tlie Froleotor Somerset, 
and in the youthful King himself. A« 
an outoiiine of real peraoual conviction, 
tbe ProtcBlunt doctrines of juatiflcatioii 
by faith, of moiul Belf-guidauce, and 
sclf-reaponaibility nbicli can attain in- 
ternal peace by individual actiona, with- 
out tbe need of tbe mediating Bcrvices 
of tbe priest, now assert themselves. 
The Common Pruyer-book has becomo 
the tnipcribhablo monument both of 
the national lempernmont und of thu 
religious feelings of the time. Tho 
ductriues of distinction in tho lacm- 
ments, the abolition of the confesaional 
and celibacy, and the reform of tho 
ceremonial and Liturgy are completed 
with tbe forty-two articles. But it 
coubl not be helped that, in Ibe eyes 
of the majority of tho people, it was 
more a chauge of government tbun a 
change in religion that had taken place. 
Innovations in Ibe services ol tho 
Church and in the Liturgy are at all 
times unpopular. Tbe uinsBes bad 
learnt other rnloa of faitb, many felt 
anxious in their eouBcionoea, utheri 
again felt themselves impelled to a 
more extensive agitution; among tbu 
wealthy classes the interest of a new 
acquimtion still struggled with political 
acruploa against the mnovations. This 
oonfusion of minds clashed with severu 
social difficulties, which required a Qnu 
guiding hand. Iu a time iu wbicli 
mooarcliical dCBpotium nas more than 
over ueccseary, a nwik regent stood aV 
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the helm of tho State, wboto ino^lma- 
tinn fur a pcrsonnl govcnilnent naa 
in contrast with hu mpitcit;. The 
Proteotor Duke of Bomeract, the uncle 
'ir tlio SiDg, had rid himiirir of the 
n'genoy council, vhieb Henry VIU. 
liail instituted b; his lust wUl, without 
poflsesiine tlie capacity of exorcising 
dictatorial poweia as the ancceaeor of 
auch an nbaalute ruler. Tim onsuc- 
ri.'SsruUy rondui^tcd fnruig^n affiiira aio 
complimtod by tlio still more difficult 
internal ones. A frivolmiB nrialooratio 
m^'tiM B^in returns, which ombittera 
the country people by the conSeeation 
of the commnn lands in favour of the 
lord of the manor, by diverse acts 
of oppreaeion towards copyholders, 
tenants, and the tabooring claaaes, 
combined witli famine and pestilence. 
To those IB added the inexcuicible cku- 
fiscation of the property of tlie hospitals 
imd guilds, tlie seizure of considerable 
lands belonging tu the cpisi'opBl sees, 
tia well us the embezzlement oF the great 
inasB oif Crown lands of the value of 
£I,.WO,000. which, in the form of 
gTBDls, Dlicnations, and cxchanget<, re- 
luained l» the extent of at leust ono- 
tliird in the clntrhea of the "friends" 
of the miuislera (Fronde, V. I2S). Oneo 
again the work of Itefomiulion clashes 
with Ibo ECcnlur interests of tlie State 
in a iiuiuncr that waa fatal to both 
parties. Thus, in on unfortunate hour, 
tlie intrigues of a party Kevernment 
by nobli-B return. The selfish upstart 
Nortiinmberlaiid, in his rcstk'ss smbi- 
ttoD, brings the Protector tu Ihcscaflbld 
nnd Buites the reins of trovommenl, with 
the ulterior design of bringing the uue- 

S. The Catholic Restoration under 
Mary is eiplainiid by tlie political eitua- 
tioD. Upon the youthful rival Queen, 
Jane Grey, " the nine days' Queen,"' 
waa fastened the capital crime of hor 
father-in-law. The remembninee of 
tho oristoi^ratic harshness towards th<? 
poorer popiilntioti had estranjred all 
hearts from Northumberland. No one 
tmated this man. In the hcurtless, 
Bulfiah recency council at the death of 
Edwanl VI.,tlierewBB. indcwi.no man, 
no femilv. und no party which cnjoy<>d 
the pntliu confidence. The well- 
fonndid feolinp of the necessity of a 
umnnrebicnl rain turned oivorilingly 
nhnost imauimonsly to the U'gilinmto 



heireis of llio throne, the daughter o 
Henry VIU., already sorely tried h 
fortune. The religious opinions } 
not as yet become cltarod. Tlie nei 
constitnted Parliament consisted • 
abont one-third oF Protestant ■ 
together with almost two-thi 
w<'r(-BQpportcrsofB"nalional Chorcb," 
which was inclined to treat the dogmas 
of faith ns open queations. The 
supporters of the papal ecclesiastical 
government form ntiQ a ditniniiJiiiig 
fraction. Bat tlio majoritv, otnaider- 
ing only the exigencies of the tintea, 
sacrificed the refortnatoiy legislation of 
Kdwsrd VI. in such a frivolous manner 
that the steadily Romanizing tcndenef J 
^ineil the upper hand aa early as inM 
Mary's second Parliament, to wludbli| 
the sheriffs were expressly ordered ♦ 
aond men of the ■' wise, grave, ani. 
Catholic sort." This bonourablti a»''f 
Bcmbly jniued with the Lorda in a sufh' 
plication, which in deeji wirrow for t? ' 
post proceedings, repeals Iho Acta _. , 
Parliament against the Pope " nndeF 
the eonditioQ that he will confirm ih^ 
acquisitions of abbey and foundatioa 
lands." At this prioe these wise men 
allow the Queen and her fanatical 
counsellors full liberty in the burning 
of the primate and the chiefs of Pni- 
testantism. From time to time the iiu- 
Imppy woman npon the throne believed 
that by the acceptable sacrifice of 
faerulic-bumings she would see htr 
hopes of the birth of a successor realized. 
The third "Reconciliation Parliament" 
displayed the debasing spoutaolo of 
Lords and Commons falling down upon 
their hnecs, confeasing in all humility 
the sina of their apostasy, and receiv' 
ing ciiniplple spiritual absolution at the 
hands of Uardinal Pole, — reserving tho 
pcnsession of the ecclesiastical eslales- 
Thus did the political party of the 
national Cliurch make a retrograde 
movement from ProtostaotistD to popery, 
und at tho same time mined itself lu 
thecstimiLtiou of the nation. Still more 
exactly characterized indeed was tbo 
nature of the Catholic counter-refor- 
mation and its leaders in England: 
'•Solatn Bomam qvmritit, mla lianM 
dettrurl vot," ns Glanvill hod onco 
upon n time cxctaiwcd to the cannna 
of Canterbury. But for tlie English 
Protcatnnt Cinirch the burning of . 
bishops and of women und children, , 
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accampanipd hy tho liottiblo bcodcs of 
H Spanish Inquigitioii, was n time of in- 
teroul puriScatiOD wbii^b under "blcKxly 
Maiy" fur Iho lirat time catablisbed 
tbe Eogluh Chuicliin tho heortaoCthe 
people. 

4. Tbo Anglican State Chnreh of 
Elixabeth is the foMon of tbe external 
and internal aidcB of the Iterormatiou. 
Id sincere eoQTiotioa and in the clear 
«ampre1ieiuion of hei myal vocation, 
she testoTes tlio rojiU unprwoBcy of her 
fatbei and her brotlier's work of refor- 
nMtiaii, combined in one ^eat act. 
The decided step of tho Qneen i* 
followed at ODce by the Bonclinn of 
Fuliament in the Act of Snptemaoy 
nndUDirormity, lEIizubelh.c. 1. 2. In 
the Upper Houbo cow ool; nine aecnlar 
peen with uinobiabops vote against tbfi 
Comntoa Frayer-book ; of 9400 clergy- 
men in England only 169 were com- 
pelled by this BeformatioD to lay down 
their liviDga. In real eonvictiou, the 
Bonan Cstholio faith utilt lived on in 
a continnoiuly diinininLiug iniuority. 
The bcarijig of the peoplu is now en- 
tirely differmt from that under Edward 
VI. Tbe worldly idea of n Church 
which should politically separate itself 
from Calholio Cbriatcndom, and yet 
should remain Catholic in its faith, 
has coroplelely disappeared I Tho di»- 
tiDRoifihing doctriuos, tbe discarding of 
^ibocy and the confessional, the iun- 
Bjtemental doctrine of jiintiQnd(ioii by 



faith, are not oonTenlioaal forms of 
belief which have been learnt by heart, 
but tbeyare in harmony with tlie mauiy 
character of thia people. On that very 
ooconnt thoj mostly follow the doclrinca 
of Lutbor nnd Melancthon, but in 
aobcr dogmatiam BOmetimos reaemhlo 
more those of Zwingli and Calvin, with 
a Gompunttively emsll admixture of tbe 
oodleaiaatical doctrlneti of Augustine. 
They reject the eaate-syatem of tbe 
medutval Church, and resolutely sub- 
ordinate the Churoh in it* outward 
oxisteuoo to tbe executive, rojocting 
ul I foreign control on eartli from beyond 
tbe four seas. The Anglican Church 
is uo longer a political syatem, but au 
hoQeat Protestant futh, whieh oon- 
Htitat«« itself aa a Church, in tho flxed 
intent to act rightly and in a Christian 
spirit. Under severe trials the vic- 
torious power of religious conviction 
liR8 asserted itself in the faco of every 
diplomatic policy. Aud thus is the 
position of the Church henceforth fixed 
with regard t« the Protestantism of the 
Continent, with which Kliiabetb and 
her HtalcBincn openly, loyally, and stead- 
fastly enter into an allionco. All tho 
essential points of tbe Anglican Church 
haio been completed in the tirst year 
of Elizabeth's reign. Her later laws 
are only supplementary, establishing 
and Blrongtheuing it agoiuat tho an- 
tagonists who assailed her from opposite 
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CHAPTER XXXIY. 

tJtje Court of ^igl) GTomintssiDii nnlt iftr ^Smfnisnalfte ' 
C^rgnnijaiion of tijt £>I.He CTljHni). 

The administrative system of the State Church was developed 
from these events in consistent legal continuity. The Church 
had grown up as the school of the people ; both for State 
and people there existed only one ruling Chm-ch — one Church 
proclaiming the Word of God, organized' in an established 
bureaucratic form. According to the views the nations had 
held for a thousand years, there was on that very account 
only one Church. And this view was based upon the good 
reason, that the rights of marriage and kinship, the law of 
inheritance and all moral family relations from the cradlaJ 
to the grave, the public instruction in all grades, and tbaf 
intellectual life of the nation, and all institutions which servflJ 
the civilizing and humanitarian purposes of the common-J 
wealth had been for centuries so closely interwoven with the'l 
legislation, administration, and judicial system of the Church, I 
that there was no room possibly for two Churches in onafl 
political system. According to the spirit of the times, f 
rehgious ideas could not be mere spiritual ideals. In theJ 
same degree in which the Roman Catholic Church bad become I 
external, the State Church also, which bad become severed 4 
from it, could only find its support in real estate, in ecclesi- 
astical authority, and in the person of the King. The exist- 
ence of the great creation of the times and the nation, the 
possession of many thousand livings and of newly acquired 
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property upon secnlarized soil, now stood and fell with tbe 
ensuing political institutious. 

I. For supreme Church govemnient the high spiritual 
court, tJCouil of |^(q!) Commission, ^as established. The 
right to this organization had been already in principle 
recognized by Parliament under Henry VIII. viz. "to visit, 
repress, redress, reform, order, correct, restrain, and amend 
all errors, heresies, abuses, contempts, and enormities which 
tall under any spiritual authority or jurisdiction." Henry 
yUI. had sagaciously placed the first organization in the 
ids of one man, his Tioar-general. Under Edward VI. a 
leral visitation by mixed commissions after the manner of 
'tte six circuits of the secular jurisdiction had been arranged. 
Elizabeth, by giving to her supreme court a corporate form, 
was the first to endow it with a definite character, and 
though it was still separated for the two great ecclesiastical 
jttovinces, yet in both it remained an attribute of the royal 
sovereignty. "All such jurisdictions and privileges, as were 
formerly exercised by a spii'itual or ecclesiastical power for 
the visitation or correction of the Church, shall bo for ever 
combined and bound up with the sovereign Crown of this 
reahn" (1 Eliz. c. 1 sec. 10 se-/.). Whilst the Church attri- 
buted to the bishops and their primate a divine appointment, 
she had declared these powers independent of every other 
will and influence of any estate. In this complete sense, 
the government of tbe Church could now be seen to have 
passed from the Pope to the King, and these powers, restricted 
to the " carrying out of the Reformation," had been at first 
delegated by Henry YIII. to his vicar-general. After this had 
been completed, it appeared necessary, according to the system 
of the Church of the Middle Ages, to delegate the supreme 
jurisdiction and supervision to a bench-court. By the Act 
of Supremacy the Queen was empowered to form a "Court 
of High CommiBsiou" of this sort, with officers, who were 
revocably appointed by patent, exercising concurrent juris- 
diction with the Privy Council in temporal matters. Its* 
joonstitution is what is in Germany known as the Consistorial- 
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ver/aasunq, which by the formatiou of courtB composed of 
legal, adminiatratiTe, and spiritual members, maintains the 
connection between the eecuiar and clerical rule; in England 
it henceforward forma of bishops, members of the Privy 
Council, and otlier secular officials, the central department 
of ecclesiastical government. The immediate declared object 
of the first commission of 1559 was a "general visitattou 
of ail cbui'ches," with the right of suspending, depriving, 
and punishing clergymen. Pensions were granted to those 
persons who voluntariJy resigned. The clergy who were dis- 
possessed of their livings under Mary were to be reinstated 
and all who had been imprisoned on account of religion set. 
free after a summary investigation. Thus far the : 
arrangement had become neeessary, in consequence of 
confusion which had taken place under Mary. But the Coi 
of High Commission obtained also the power of proceeding' 
by inquisition, as was customary {that is, without a jury), 
to interfere in oases of heresy, errors, abuses, and anomalies 
in ecclesiastical matters, and to inflict fines and imprison- 
ment. The constitution of the court was a comparatively 
duetiiating one. At its zenith (1583) it consisted of forty- 
four commissioners, among whom were twelve bishops, and 
a still greater number of privy councillors, besides other 
clerics and laymen. "It shall from time to time by a jury 
or by witnesses and other means examine into all infractions 
of and offences against the acts of uniformity and supremacy'; 
and two other acts ; as well as inquire into all heretii 
opinions, seditious books, disobedience, conspiracies, false 
nmiouTB, slanderous words, etc., against the said laws." 
Three commissioners (one of whom must be a bishop) are 
empowered to punish aJl persons who do not attend the 
church in compliance with the Act of Uniformity: to examine 
and reform heresies and ecclesiastical dissensions : to dis- 
possess of then- livings all such persons as assert doctrines 
contrary to the Thirty-Nine Articles : to punish fornication:^ 
to examine on oath all suspicious persons : to punish th< 
disobedient hy penance, lines, and imprisonment : to altet' 



ons 

iciOfl 
Use " 



Organisation of the State Church. 



171 



the statutes of collegBS, scliools, and foiindatiocs, and to 
demand the oath of supremacy. (1) 

But in addition to tbis spiritual privy council, the corporate 
constitution of the Church of the Middle Ag03 upon the whole 
was continued from the old into the new Church. In hoth 
Houses of CoDvocatiou the periodical association of the pre- 
lates with the parochial clergj- still continues in the old form. 
It was retained as being the constitutional form of taxing 
te clergy. By the side of, and subordinated to, the Court 
Vtf High Commission there existed here also a synodal system, 
in which the bishops with representatives of the chapter and 
delegates of the parochial clergy form a parliamentary body, 
which in subordination to the national government and the 
ktional legislation exercises a jus statneiidi and a right of 
ling supplies, in permanent connection with the Upper 
use of Parliament, through the bishops who take their seats 
both Parliaments. The common existence and common 
'ork under this constitution gave the clergy, which was (even 
ider Elizabeth) wavering in dogma and ceremonial between 
■o extremes, a steady tendency and a general consciousness 
the nature and the right of the Anglican Church. The 
isity of the royal consent to their convocation and to 
their decrees, and still more the official position of the bishops, 
maintains their subordination to the executive. Convocation 
,in its later development became certainly a dangerous instru- 



i^e Eogliaii Law," v. 216-218. A« in 
tba Slot Chamber, w> in thin court, n 
purelyofficlal proocduro prevailed, [linl 
U, tho inqniaitorlal procedure in fonn 
and ipirit. In EuglBod also the truth 
IB maDifeiit, that in u pure olBcial body 
and for the disciplioe of UKriScial stafl', 
thia ruudamental form is thu proper 
^ Somuacruplcttareeortuinljihown 
, the temponl courts of law as to tlie 
wititDttonnl cbami^ler of such an iii- 
, and eomplamtB iiro raised 
tho iiifluiniloriBl naturo of tho 
bath <oath ex ojieio) Inter introduced 



into it. But tbo prevailing opinion of 
the times nevrrthtletia regarded tbu 
Court of High OummiBsioii us a 
iiecevHary consequcDce of tlie Kerornu- 
tinn. The oppoailioQ of Leicester, 
Burleigh, ftnd other of Elizabeth's 
couDciliors was probably the outoomo 
of tlic jealousy of the temporal and 
Bpiiitual >tBte«meQ of the time. The 
court in its corporate capacity did not 
exercise more than the constitational 
}iawerK, which hod been from all time 
allowed the eccleaiaatical goTernment, 
and the degree of rigour tliat it prac- 
tised for the carrying out of the work 
at tcformiiLion, was for a long time 
iiecesEury ulkI Iherufora popular. 
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inent for the re-awakening a spirit of caste among the clergy.^ 
In the period of the Tudore tliia danger was, however, not very' 
palpable, »o long as the appointment and management of tho 
court were conducted with a view to moderating that tendency, 
II. ^I)C Ilioctsan gobtmmcnt of the Anghcau Church remainB 
unchanged in its essential features. In this intermediate 
degree of the ecclesiaetical rule, the Reformation does not 
show itself so much in altered forms as in the changed spirit 
of the oEBcials, The archbishops and bishops retain the 
customary powers of ecclesiastical control and of jurisdiction 
within their dioceses, but are subordinated to the King both 
aa to appointment and continuance in office {31 Henry Vin.< 
c. 9, and special statutes). So soon as a bishop's see 
comes vacant, the King grants the Dean and Chapti 
f.onge d'ilirc, with a letter in which the name of the persoi 
to be elected is contained. If the election be delayed foi 
twelve days, the King appoints directly by letters patent; 
Cranmer and certain bishops had even under Henry VIIL' 
accepted an appointment durante baw placito. On Edwardj 
VI.'s accession the bishops were compelled, in the same way' 
as other administrative officers, to obtain new commissionBj 
by virtue of which they held their offices revocably " s 
delegates of the King, in his name, and under his authority." 
Elizabeth, after some interruption, restored this relationship, 
and asserted a personal right to suspend and dismiss tha 
prelates. Such a bureaucracy lacked, of course, the soci^ 
independence of the Homan Catholic prelacy. The standinL 
armies and fortressed towns of the ecclesiastical state had 
lAl disappeared with the monks and monasteries ; the power 
of their material poasessiona was weakened by secularization, 
and all offices which were important for the political position 
of tho Church were subordinated to the monarchy. Togethi 
with the bishopric the whole eecleBiaslical bureaucracy wi 
made primarily subseiTient to the royal primate. (2) 



"La 



(2) In the biHliopa' dJwesFs a cbotiKe mnDaBtcriii.] Innds, viz. GlonceBti ^ 
mil mmtu b; tho six new LiiiliopricB Bristol, I'eterljorough, and Oifoi^ 
which Henry liud foiiuded frcim the wliich beloiigt-d to tLc jitr ' 
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III. The position of the lowest grade of the eccleeiaHical local 

offices, •KtttOtfes ana Ficatages, remained unchanged oxter- 

nally ; but unfortunately the Befonnation did not restore to 

the o£Qee of parson what belonged to it of right. The tithes 

•ppropriated by the monaeteriea remained diverted from their 

ichial purposes. Numerous offices, which involved the 

ire of souls, were held by ineufBciently paid vicars, which 

'as chiefly the cause of the comparatively low degree of 

iucation enjoyed by the great mass of the clergy. This 

of the results of the aristocratic tendency of the 

Church, and was fraught with important consequences. By 

means of the far-reaching right of patronage the living is 

in close connection with, but also in dependence upon, the 

landed gentry; by the grants of a Church rate, that became 

iriodically necessary, it is made to a certain extent dependent 

ion the parish. As in the highest grade of ecclesiastical 

ivemment the spiritual and temporal state unite in a mixed 

lurt, BO also upon this lowest level does a union of both tato 

ilace in the constitution of the parish. (S) 

The whole laity is subjected in ecclesiastical matters to 

bureaucratic state, which in its various grades \s sub- 

rdinated to the Crown. Those who were formerly subjects 

the ecclesiastical state have since the Reformation entered 

[to a new relation of subjection to the Crown, in the same 

ihion as, according to the centuries-old ideas of ecclesi- 

itical government, every Christian has become a subject of 

16 representative of St. Peter. To the temporal oath of 

legiance the spmtual is added ; abjuration of the papal 

iwer is now the duty of all subjeetw, and violation of this 

[duty is treason. By 28 Henry VIII. c. 10, whoever defends 

the authority of the Bishop of Borne by writing, printed 

bcun satisfied by llio introdncltim ot a 



Omterbury ; Chester, and Smlor 
M»n, whicli beliingeil to York. 
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Tbe decayed temporul liioni courts and 
the periodivul asauea and qaartaraea- 
BionB were ciTtaitily uot fltUsd to tako 
over thi« jarisdiction, 
(3) ThodevBloiimentof Ihecnnatitii- 
n of tbepniiih is deecribed at length 
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matter, sermon or doctrine, document or act, is subjected 
to the penalties of a jiriemunirr: be who refuses the oath of 
abjuration, to the penalties of high treason, which in later 
legislation are extended to many other more detailed actions. 
The statute of Elizabeth demands the oath of supremacy of 
III! persons in orders, graduates of the universities, school- 
masters and private tutors of youth, barristers and members 
of the Inns, attomies and notaries, sheriffs, under oCGcials of 
the courts of justice, and all officers and servants of any 
court, under penalty of a prtBmunire. It was the traditional 
opinion of the age, deeply rooted in all classes of societyi' 
that the confession of the true Christian faith was the ci ~ 
dition of all poUtical rights, even of citizenship of the Stal 
To alter such notions, to overcome the dissensions between 
clergy and laity, and the spirit of caste of the Roman Catholic 
clergy, and to blend what was general and ecclesiastical with 
what was national and particular, was not the work of one 
generation, bat of permanent institutions, working in another 
spirit. The acts of supremacy and uniformity appear, it is 
true, as rigorous restrictions of personal liberty; but they 
were the necessary counterpoise to the much severer, much 
more exclusive system of the Roman hierarchy, which could 
never have been overcome by compromise and tolerauci 
The State Church, in the measures it adopted for the coi 
hatmg of heterodoxy, could, beyond all dispute, never 
compared with the Eoman Catholic Churcli in respect of the 
bloody, passionate measiu-es employed by the latter. On the 
other hand, the State Church appears in truth more censorialj 
more magisterial, and more irritating with its long list 
fines and imprisonments, its banishments, and innumerablt 
penal cases of jirxmunire. Not everything, however, is to 
regarded as heresy, which appears as such to tho govemmi 
of the time, but only " that which a recognized genei 
council, the canons, or Acts of Parliament have expresBl 
declared to he heresy." (4) 



aid 



(4) TLo epclcHittBtipiil allegianfoliacl t)ip li curls of mon. Elizftliotli'B 
been for canturieB historicully flifci in lion<ivcr, from tlio Urst llad not 
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\ As a consequence of this conception, among other things 
iie censorship of the press, also a significant element of 
power, passed from the Church to the Crown. An outcome 
of the struggle of the Church with the free-thinkers, towards 
the close of the Middle Ages, it first of all appeared as an 
emanation of supremacy. But it might also be attributed 
to the prerogative of the supreme maintenance of the peace, 
and was after the Reformation principally brought before the 
King in council. The right that was everywhere acknow- 
ledged, and the necessity for the censorship of the press 
which was on all sides asserted, is the most sufficient testi- 
mony of the degree in which the necessity for a uniform 
Church in a uniform State was rooted in the ideas of the 
nation. (5) 



Ui cnfarco llieac luws upaordlng to the 
letter; they were to be, in tbo hands 
of the tutorial spiiit or this adcnicietra- 
tion, as tools irlijcli miglit bo employed 
III Dot, nccordJDg to clTi^umatnticeB. In 
tbeflrat tncnty years do capital punitili- 
naent waa carried out agaiDst papiata ; 
fines and impriionuieDt were deemeil 
sufficient Tor the purpose; and Uil-ho 
prodoi ed as a rule un external con- 
ibrmity, vith vhich the aitlborities 
muld fairly enough be eonteDted. The 
Cbtholio poors were dispensed trom tlie 
ooth of stjpTemucy. It wus not until 
the Bi'OODd balf of Eluiabolh'H reigii 
that the rigorous enforeerociit of this 
legislation began, linked band in hand 
with tie irreconcilable hatred of the 
Catholio party io Europe against the 
person of the Qneen, and with a aericH 
of attempts upna her life, and con- 
« piracies and intrigues ugsinst her 
government. In this direction also the 
person of the Queen is identillcd with 
the Kofonnntiun, and the religious and 
thu political c|ueBtions wi're not iih yet 
separable. It is only too true thut Iho 
Catholic sovereigns uf Europe stiil 
adhered to (he doctrine of their fatlier 
'imresBOia with regard to the Mentity 
"f ProUstantism and anarchy, deatruc- 
(ion ofull religiaD,and diaorgamznt on 
of Bocieiy. To the guOil Caliiolica of 
tlioBu tiii.es Protesisjitism had almost 
the lamo meaning as at the close of 
L ttic c^ightMDth reutury Frcueh repub- 



1 had t 



the higher 



Elizabeth found horself in this later 
epoch in a stale of defence against 
morlAl foes and under the political 
noi^eBsitj of" prerenlion." She pointed 
to the deeds perpetrirted by the Koniati 
party in the MelhBrlands and m Calholio 
countries and above all. and rigiitly, to 
the laws of ber own land, as has been 
expreaely said by Lord Burk-igh : 
" The allegation of the piipisli ministers 
in Paris, noting that hor Majesty did 
promiiie favour, apdafterwardsdidvhow 
eiticmitiuB lo tbo Catholics, is false. 
Fur hor MujCfty, at ber entry, pro- 
hibited all change in the hirm of 
religion as she fnund it by tuw, and 
when by law it was othenrise oriiered 
by Parliament, she did command the 
observation of the tuiv newly estab- 
lished, punishing only tho otic-nders 
nceording to law. Bo her Hajcsly's 
actions are juet fiablo at all times, hav- 
ing never punished anv evil subject 
but by wsrrunt of law '' (Itturdiu's State 
Papers. 666). 

(5) In cietcire of the censorship of 
tim press tne Privy Council, nfttr the 
invention of printing, iisiied frequent 
otditinnces ngaiiist tho introduction of 
books and tho regulation of thrir salo. 
According lo an ordiDnnee of Mary tho 
possoruioiiuf heretical orliighly treason- 
ablD books is deciond to be rebellion, 
und puoisbalilo according t'l martial 
law. Ateording to the ordinance of 
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The spiritual relation of allegiance has been thus defined 
in all its relations. The old and new powers of the ecclesi- 
astical government, the old authority of the " holy Church," 
the wonted allegiance of the laity to the Church, — all these 
form a chain of new forces in the power of the Crown. The 
provident protecting spirit of the ecclesiastical government 
pervades the whole of the political system and unavoidably 
influences also the character of the contemporary adminis- 
tration. 



1550 no one was to print a 1)Ook or paper 
without the previous liccnoo of the 
Privy Council or of a bishop, and now, 
on the other side, the possession of 
Catholic controversial writings is re- 
garded as especially punishable. In 
1585 the Privy Council issues more 
rigorous ordinances for the regulation 
of tiie press, the registration of all 
printing-presses, the prohibition of all 
printing except in ^ London, and a 
single printing-press in each of the two 
university towns. No one is to print a 
book or aught else until it lias been 
iicon, read, and approved by the Arcli- 



bishop of Canterbury or the Bishop of 
London. The printers of statutes must 
obtain the Imprtjnatur of the justices. 
The sale of writings otherwise printed 
is punishable by imprisonment, and 
the Stationers' Company is empowered 
to have all the houses and shops of the 
printers and sellers searched, to seize 
nil books printed in disobedience to 
those ordinances, to destroy the presses, 
to arrest the delinquents, and bring 
them before the council. Thus even 
under the Tudors, the weapon of press- 
censorship was employed for purposes 
of restriction. 
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CHAPTER XXXV. 
Pribg Gtouncfl— Sbtat (fffiambet— (ffourtt of 3|ustice. 

With the retrogression of the power of the nobles after 
Henry VH. the Continual Council fell back into its original 
position. As in the fourteenth century, it is again the delibe- 
rative body, with which the King administers the whole of 
the business of the realm, so far as it does not devolve upon — 

(i.) The central and lower courts in the ordinary course of 
justice ; 

(ii.) The Exchequer and the several administrative depart- 
ments in the ordinary course of administration. 

(iii.) The Parliament for extraordinary deliberation. 

I. 'STj^e members anb tj^e functtons of tjbe council are also 

actually again an emanation of the royal will, independent of 
any controlling influence of Parliament. "The King's will 
is the sole constituent of a privy councillor ** (Coke). The 
name ** Privy Council," which, sometimes occurring at the 
close of the Middle Ages, now becomes its regular title, is 
connected with this idea. The council certainly contains 
many names of lords, partly included as great officers, and 
partly for the sake of honour, and of certain dukes and earls 
as heads of the peerage ; but an overflooding of the council 
by the Upper House (such as took place under Henry VI.) has 
now ceased. (1) 

(1) The members of the Privy Coun- Chancellor), the Bishop of Winchester 

oil at the accession of Henry VIII. (Privy Seal), the Earl of Surrry (Lord 

comprised the Archbishop of Center- Treasurer), the Earl of Shrewsbury 

bury (who was at the same time Lord (Lord Steward), Lord Herbert (Gham- 

VOL. n. N 
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As a symptom of the returning importance of the bureau- 
cratic element, there now appears a law concerning the 
position and rank of the officers of the realm — " in eon- 
sid^ration, that it is a part of tlie prerogative of the King 
to gire his councillors and other subjects a dignity and posltioa 
as in his wisdom appears best," — the Statnte of Precedence 
(31 Henry VIII. c. 14) is passed. First of all the vicar- 
general, as the King's representative in the ecclesiastical 
supremacy, shall take precedence of the Archbishop of Canter- 
bury, in analogy to the Lord High Justice of former days, 
in respect of the laity. And then the rank of the ordinary 
officers of State was arranged as follows : — 

1. In the first place the Lord Chancellor or Keeper of the 
Great Seal, who combines the various functions, dating from 
different times, of Keeper of the King's Conscience, head of 
the equity jurisdiction and the chancery of the realm, and 
as a rule also, of president of the Upper House, together with, 
certain new legal duties. (2) 



i 



Wyatt, Dr. Rnuthale, Bit Edwm 
Poiaiugi, Sir Henry Mnrnoy, and Sir 
Tbomoa Darcv (State Papers, i. p. SOT). 
Uiter, in 152G and 1540, tlia proiita- 
Bjonal bureauiTHcy vaa muah mora 
largely rep risen tod (NicolaB, vii. p. 4). 
In the Norih. the Engliah VtTidit of 
those dnys, this wiu a rea<<in far dis- 
satiBfuBt ion. anil miiBe'l the rebcllinn of 
1536. One nf the [Kipalor grierancea 
Tal "that the Privy Coiiiioit was 
rormed of too manv perannn of liurable 
birth, whenaa ut the beginning of the 
reign it bad oonsiBted of a luuth hirger 
number of nobleB." Henry replied to 
this: (baton his ncceBsiun the oaancil 
only ooiisisted of two high-born lords, 
thatotherahiid only been made knights 
«ld lorda by him; and that the reat 
had bfcn Jawjpis and cicrica, with 
the exu-ptiim of two prelaloa, those of 
Canlerburv and Winchcslor; that there 
were at pment many noblea in the 
couneil, tlie Dukta of Norlblh and 
SutTi'lk, the Marquis of Exeter, the 
Eorla of Oiford and Sussex, eto. ; and 
that linaMy it wiia not the busjnees of 
his euhjccta to uppaint his oauucil for 



1 



him, and to interfere in matters «hi_ 
d id DOl concern them (State FapeTB, 
507. 508). 

(2) The iori Chai 
first time alaa sly led CtmaeUarAH 
Sfnirniu under Henry VII, 



doubtful office of Lord Keeper « 
fined hy ft di clap.ti"n in 5 Fllizabcth, o. 
18, to tht) effect that both offices ahoilld 
be identdcal. The Chancellor ia now 
aim the oTeneer of chnriiiea (43 Eli>. 
e. 4}. In conseqitGDoc of the Befbnn*- 
tion. a secularimtiiin of the office ia 
gradually bruuirht about. Afler Bir 
Thomaa Hnio the chanoellora are aomo- 
timee spiritual and sometimes tem- 
poral stetesmen : after Lord Keeper 
Pickering (1592} until our own day, 
witli one single exception (Bishop 
Williams), thpy bare buen only lawyers. 
The Qumeriiufl offices of the Chasoen 
WITH now further increased by the 8& 
ClerM Ogief. consiaiing nf sii nalari 
jmblici, who were formally incorporated 
under Honiy Vlll. u[i'l Elizabeth fbr 
the purpose of registering dooumciiitsr _ 



I 
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The iMrd Treasurer, now directing minister of the 
finance department, and at times alao leading minister of 
State. His sub-treasurer lays every year before the King 
a report of the revenue, such as is extant for the year 1507, 
and a whole series of the time of Henry VIU. 

S. The Lord President of the Council, not as yet an eBsential 
officer. Occasionally the Lord Chanoeilor, the Lord Keeper 
of the Seal, or a court official, bad the formal direction of the 
council; but in case a special president was appointed, he 
took the third place. 

The Lord Privy Seal, until 80 Henry VIII. regularly an 
ecclesiastic, since that time as a rule a temporal lord. 

5. The Lord Chamberluin, an hereditary office without ad- 
ministration. 

6. The Lord High Constable, extinct as an hereditary office 
in 1521 ; since that time only created for one day at the 
coronation. 

7. The Earl Marshal, a court office and heraldic office, 
vithout any department of State attached to it. 

8. The Lord High Admiral, after 7 Richard II. regarded as 
an hereditary office, for the administration of the Admiralty ; 
at that time of little importance. 

9. The Lord Sletcard of the Household, administrating head 
'Of the court. 

10. The King's Chamberlain in an influential position, 
frequently employed upon special missions, but without any 
administrative department. 

11. The King's Secretary, at first merely an official of the 
second grade, but already a very influential member of the 
Government, who, at all events fi-om the time of Elizabeth, 
had become one of the principal ministers of State. Shortly 
after 1539, the increasing pressure of business caused the 
appointment of two secretaries with similar duties. Each of 
them receives a signet for the sealing of all warrants and 
cabinet letters, " both inside and outside as was customary ; " 
both keep their journal open for constant mutual inspection. 
Under Elizabeth there again appears one secretary, Sir W. 
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Cecil, who as euch was regarded as the moat influential 
member of the Government. In later times, on the appoint- 
ment of his son to a similar post (1601), the title of "ouTi 
Principal Secretary of Estate," evidently in the meaning 
a Minister of State, occurs for the first time. (3) 

In connection with this office new regulations were iesuedj 
as to tlie procedure to be observed in the use of the royali 
seal. In the privy councillor's instructions of 18 Henry VI. 
a rule was contained for the gradation of the signet, privy 
seal, and great seal respectively (Nicolas, vi. pp. 187-193). 
The regulations of Henry VIII, secure a triple control. It 
waa decreed that every gift, grant, or other written donation 
of the King under his signet, which is destined to pass under 
the great seals of England, Ireland, etc., or by any other 
procedure of the Exchequer, before passing under the said 
seals, must he delivered to the King's chief secretary or to 
one of his cabinet secretaries, in order to pass the signet office. 
The secretary shall within eight days address, in the King's 
name, h-tterg of warrant under his signature, and famished 
with the King's signet to the Lord Keeper of the Privy 
Seal. One of the clerks of the privy seal is then, 
proper examination by the Lord Keeper of the Privy Seal, 



(3) The liiBtory ot tho origin of the 
Soo.retftry of Stute hits been given by 
Sir H. Nimlft»(vi, p.m,Kq.),ae well 
as in a fnmoua judgmont of Lord 
Camden (Entiok v. Carrinitton, Howel, 
'■Stat«Trittla,"-«ol. 19). TbeSeemlaTii 
Segii wlio are met wiUi in earlier timea 
were officials charged with spucial 
misBionB. Such were J. Mannael, in 
37 Henry m., and Franoiscua Accuraii 
of Bologna, in 6 Edward I. After tlio 
Keeper of the Priry Seal became a 
high State offlotr, a Cahioot Secrotaty 
natnraJly appears again in the con- 
Gdeutial post that wan formerly filled 
by the Lord Privy Seal, and in still 
earlier times by the Chancellor, 'i'his 
secretary in, however, during the 
Middle Agcfl, an ofQoei of the third 
grade Under tho bouse of Iinntaeter 
a second IfVencb secretary was attached 
to him, who, even after ue loss of the 
French possessions, runaiDB ^etill as 



*' Secretary for the French langoage." 
Id 1514 a Lutio Secrolury was alao 
created for the Latin conWpondenoe 
(not abolished until 1832). Under tho 
Tndors the first Cabinet Seotetarj had 
advanced to the importanoe of > 
Cab iuet Councillor. Herankain 1(S9, 
at the couflnnatian of the Treaty of 
Pence with PortuKal, in the list of 
witnesses, among the barons; and Dr. 
fiouthale retains the othce even for six 
years longer as Bishop of Durham. 
tinder Henry VIII. he appears as a 
principal oiombvr of the couuoil ; he is 
often a bishop, after the Reformalioo, 
as a role, a Inyman, He still nmiaiaB 
a coort official, and has bis apartment* 
in the household, with three serraats, 
eight horses, etc. He is appointed by 
delivery of the signet ; in the year 
1S58 a patent is also added. An oath 
of office is Hnt mentjoneil in the Oath- 
book of 1619. 
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to send within eight days, a fiirtber warrant to the Lord 
Chancellor. (3") 

The precedence of the great officers contains a mixture 
of social and purely official considerations. The most impor- 
tant great officers (the Lord Chancellor, the Lord Treasurer, 
the Lord President, and the Lord Keeper of the Privy Seal) 
are to rank in Parliament before the dukes, if they are peers 
by hirth or have been ennobled. The Secretary of State, if 
I Jhe is a peer, ranks above the other barons. Moreover, the 
I customary rules are adhered to which have become estah- 
I lished in the House of Peers. " Where the Lord Chancellor, 
I the Lord Treasurer, the Lord Privy Seal, or Secretary of 
f State are below the rank of a baron, and have not therefore 
jht to vote, they shall sit upon the highest part of the 
il in the Parliament chamber in the above order." Where 
r secretaries of State are appointed, they shall both be 
f {ireeent in the Upper House whenever the Kinj; or the Speaker 
I IB present. Otherwise they shall take alternate weeks, the 
one in the Upper House and the other in the Lower, but in 
particularly important business they shall both assist at the 
proceedings in the Lower House. 

Special regulations were also issued by Henry YIII. touch- 
I ing the business procedure of his council. According to the 
\ rnles of business of the year 1526, the administrative body 
I was at that time to consist of twenty persons, namely, fourteen 
I state and court officers, four peers, and two bishops. For the 
iBmaller Cabinet Council, which was to remain continuously in 
E close attendance upon the King's person, ten members were 



r3') From this pmctw all wnrranta 
ipe excepted which the I«r<l Treanuiff 

foio iminediiitcly ieiiueB foe offiDed 
l&ndi within bia gift. In lika 
merit ia letttolLodiscretimiof Ibe 
d ChaDoeltrrT to procei;d in urgent 
Ml without the feee for tbe great fe*\, 
' tlRn«t, or privy aoeX. Mortovcr, tlio 
Kin^i ex|ircra comniaiidR in iirl<Ht» 
and Stuteaflkinreiniiin rpBerved, wilh- 
rut warroDt und witbout priTHle fees 
(Nieolw. vi. pp. 201-203). Id Inter 
I tinioa there was attauhed lo tlieie 



ra^lBtioliB 'touching the Stale seal 
llii> TeKponetbility of the Seorelary 
of Stulu to PacliameDt. And, rmAel 
tbd preionlimenl of oomint: EYentB, 
a King's seoretaiy even in (hose days 
coniplsioed of the conetitutional in- 
deflniteneiia of hia poBition. "All 
ofBcera and conncillnnt of prinoea have 
a preii-ribed authorEtj', bj patent, liy 
cnatom, or hy oalb, the secretary only 
excepted; — only a tenretary hHlh no 
■Tftmuil of continiMiun," ate, (Tboma, 
■■ Book of tba Conrt," 2.i7), 
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designated. For daily duty with tho King the secretary and 
two clerics were appointed. After the manner of a modern 
Cabinet Council, the internal governmont of the realm waB 
conducted by the council thus constituted with tolerable regu- 
larity. An extension of the system of personal government! 
is however shown in this, that Governmont measures by no 
means invariably proceeded from it ; they were not even all 
deliberated upon in the council. Henry VIII. was not usually 
present at the ordinary sittings, and only reserved to himself 
the right of personal signature. Important measures of 
foreign policy proceeded from the King himself through the 
pens of his secretaries, and often through those of others. 
In confidential matters he corresponded with his own hand 
and read all letters himself, Wolsey and Cromwell were 
his principal advisers so long as they remained in favour ; 
after Cromwell's fall, he addressed his orders eometimes to 
one and sometimes to another of the ministers, but none of 
them was again able to gain an ascendant position. The. 
communications between the King and the heads of the 
departments passed, in accordance with the rules of busi- 
ness, regularly through a privy councillor. Dnder Elizabeth, 
William Cecil was in a very favoured position. Under Eliza- 
beth, in fact, the council reached the height of its political' 
importance. For the internal government of the coimtry 
it is the era of the King in council and of wise laws. In 
many of these laws, originated by the inteUects of Ehzabeth'B, 
statesmen, two whole centuries of Bubseijuent legislation have. 
found little to improve. (4) 

The delegations and commissions of the council, which 
even in the preceding period exercised an extraordinary 
civil and criminal jurisdiction, develop in this period into 



I 



I 



(4) The rulea of business proacribod 
by Hoory VIII, Cor tbe Privy Council 
aie ooiitainod in Ilia regulntionB laid 
down for tbe rnynl bouaehold of Ib'iS 
(NicolM, vii. pp. 5-7). As to the 
Toting in the council, nccwrdiot; to an 
old custom, the youngest membei loted 
Ural, the King MmB«lf lul (Colio, 



" Inst," i¥. .^5). Tlio eit«nt leMwds of 
the I'livy Cnimcil. especially those of 
the yedra liH0-IS14, which are Tery 
detail I'd, ccrtniiily show a curiana 
miitum of great and petty busini^sa, 
aud parlioularly a BttaDEO piatnre of 
the Star Ohamber jiutiee of Uidb»_ 
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' a peculiar new creatioD, which requires a Bpecial de- 
; scription. 

' It. This is, Wit lanbp'GTiJUntil as ^lat <Kl)nml)Et, the Star 
Chamber of world-wide notoriety, the institution of which 
was first brouyht about by social disorders, and afterwards 
I by the controversies of the Reformation. 

It was at first the remnants of wild party struggles, 
the partiaUty and venality of the sheriffs and the juries, the 
insolence of the magnates and their armed retinues, which 
rendered an energetic police system under Heiu'y VII. neces- 
sary. " In consideration of existing great tumults and illegal 
assemblies, corruption and partiality," the etat. 3 Henry VII. 
c. 1 empowers the Chancellor, Treasurer, and Keeper of the 
Privy Seal, together with a bishop, a temporal lord of the 
council, and two justices of the realm to examine persons 
upon royal order, and to punish them for seven offences 
Bpecially enumerated, among which are stdition, illegal as- 
, semblies, and factious unions with distinctive liveries and 
. badges. This is the extraordinary criminal power of the 
King in council (vol. i. p. 417) whit-h had never ceased, 
and which was here acknowledged afresh and embodied 
in a commission. The King only announces that, owing to 
the necessities of the times, he intends to exercise his criminal 
jurisdiction, and delegates for this purpose a smaller number 
of privy councillors with the assistance of two judges, Henry 
VIII. continues the institution, but adds that, in these criminal 
f cases, the president of the council shall also belong to the 
essential members or quorum (21 Henry VIII. c. 20), and 
I later, that the judges shall only have deliberative voices, by 
I which a freer administrative exercise of the jurisdietion is 
J intended. Analogously by 31 Hemry VIII, e, 8. " disobedience 
I to ordinance " is assigned to a number of great officers, 
I bishops, and judges for punishment. The so-called Star 
, Chamber is accordingly only a committee of the Privy Council, 
I on which account also every privy councillor could occasion- 
ally take part in the proceedings, and even the whole body 
I sit as Star Chamber, as was done at first in important cases, 
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and later, at all events from Edward VI., -was the generi 
rule, whence this penal jurisdiction became quite an ordini 
portion of the political businege of the ministerial counciLl 
The name Star Chamber, as the technical term of an ind< 
pendent tribunal, occurs in no statute ; it was onl;' the name' 
taken from the room where the sittings took place, which the 
popular language applied to the council when administering 
penal justice. Coke also describes the Star Chamber as curin 
coram rcge el condlio, consisting of the "members of the 
Privy Council, with the assistance of two judges ; " only with 
this difference, that in this later period a claim of the poera 
as Magnum Concilhim to take part in its proceeding was again 
asserted by some, just as had been done in the fifteenth 
century. (5) 

In the second half of the sixteenth century, however, 
following new conditions met together. First of all, the ni 
of the Reformation, with its important inroads on ecclesiastical 
authority and ecclesiastical property, which, like all radical 
transformations, required dictatorial powers that could only 
in later times be limited and circumscribed by law. And nest, 
the spirit of persecution and arbitrariness which, originating 
in religious controversy, spread an inquisitorial spirit abroad 
throughout the whole of the political system. Finally, tl 
tacit understanding between the council and Farhame: 



niD 
th«fl 



(5) Tlia Priyy CounoU ae Star 
Chamber Jibs been trenttd of in Ualv'B 
" JuriBiliolinD of tbe House of Lorde," 
c. T.i Palgruvc's Ecsay on tlic King's 
CouDcil, p. 104, (eg. T)ie deacriptioD 
in Uallnm, " Consl. IliBt.." i. o. 1, is too 
artificial. TouohEng tlie uld con- 
troveray as to the ptnal jurisdiotiou 
of tlie council, o/. vol. i. pp. 407, 408. 
Id the lemporary slat. 31 Henty VI. 
F. 2. all cwBtB fur the jurtBdiction of the 
conncil were dcclai^d to be " great riots, 
extortions, (ipprcisions, luid grievnas 
offfnwB." Tlienew8tat.3Honry VII. 
c. 8 Koea further in many vuriuug 
ilirectioDi, and mcntioDs unlawful 
muinti nance, giving of signs and 
livcrieit, tokens auii retainers, em- 
brucerj, untrue demeaning of uLeriffs 



in the retumi and pauelB of Jur _ 
great riots, unlawful assembliea, i_ 
suoh offences in which Ihe pelty joriea 
were unwilling to lioUiBir duty. ThMa_ 
stnlomonla were, in fact, right HttW 
important the local iuflneuce of tba 
magnates still was is shonu, for ex- 
ample, by their being prohibited to 
make tljelr privulv offlciall sherib. 
Venality of the eherifli and joiies, 
deedn of violc-npe, nnd rascality of all 
sorts were described in the law-hooka 
and by higtorianB as evenls of everyday 



of the justices of the peace beynnd it* 
□Id dimcuaiunH proved abortive in the 
face of the puTferful magnatea. 
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touching the " suitable " extension of such an administrative 
jorisdiction. It will probably never be possible to explain in 
'legal technical language the altered spirit of the inatitutionB 
embodied in the stat. 3 Henry VIL, and the connection with 
the old juriadictio ordinaria of the council. The dictatorial 
sovereignty of the Tudors, at ail events, exercised these 
arbitrary powers in a more moderate and dignified manner 
than they would have been exercised by a party government 
with ecclesiastical or political leanings. As to how a party 
administration of a poUtieal tendency and a partial ecclesi- 
astical government would have exercised these powers, the 
short misgovemments under Edward VI. and under Mary do 
not allow of a doubt. {5") 

The proceedings in the Star Chamber were never regulated 
by law. There were framed for this procedure maxims not 
unlike those of administrative justice in civil matters, that 
is, analogous to the procedure of the Lord Chancellor in equity 
cases. A court, consisting entirely of officials, pleadings with 
witnesses, documents, and affidavits, without a jury, becomes 
itself inquisitorial in form, and consequently the use of 
ure was also gradually introduced. (5'') 



witr 
^^f i 



(5") A lepal diffieolty lioa in this, 
that nndor Henry VIII. nod later (1) 
the penal runctiooa ore extended witli 
ind^inile Umitu to a number of new 
(2) tbo parlicipatiun of tbe coun- 
I u Dot lilnitiid to those pcnous 
imnented in staL 3 Hunr; VII., but 

extended to the wboie bcxlt nf the 

EOMlnaU, that i^ to those ineinbera who 
•etnallj participated in the prooeed- 
ingR without tho aiiulanoo of the 
jiuticea. Thie is in one direction ei- 
piaioed by tbe dl«cretionarj piiwerB, 
vhich from ali time lent ■j'urudt'ffiora- 
Tinan'a to tbeoouDcil,BDd whicll, 
its of much dispute, were ever 
. leoognizad bj Farliamint.and 
'^Imnsed according sh tbe needs of tbe 
times required, and on the other Hide, 
by the nature of tbe religtouB con- 
trovursiBj. The position of the royal 
pocleuastical power could be in no 
WBT ao ck-otty iIcflnMl by legislation as 
tbe old [iTOviniKSoI thu temporal 



inaeoniie ii 

■lBRae>,(!}tb 
MlorsisD( 
kmneiated 
■ extended 
OMtnoil, tha 

ings w 

jiuticea 

plained 

^ vhich f: 

mtirtiordit 



admini stmt inn. The discretionary 
powers which Lad bete freely sprang 
up extend, its Is iuub], into other 
Bphcrea (Nicolas, Tii. p. -Hi, teq.). Tbut 
Buch viaa less felt, ad a public grier- 
a I ice in lurgu oircles, is lo be explained 
in some measure by tho centralization, 
which had to contend with great dif- 
■'— '- - puriiuns 



ficulties, in order b 



bailitta, and to bring them b 

Star Chamber. {Of. Marquiirdseii in 
tho " Miinchener Kritiiicher Vierlel- 
jahrsohrift," 18(10, pp. 2l3-ai9.) 

(5") The procedure of tha Slai Cham- 
ber ifl easentially that of Chancery, alter 
the puttfirD of the trials occordiug to 
canon kw, tlilh the Chancellor origi- 
nally as president. From inquiiition 
iu purely buruaucratio bodies the 
ardent deiiro to extract oaafession 
neocMarily arises, and thence ag«in 
tbo custom of torture, wliirh ail Kog- 
liah jurists have certainly dwiared not 
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Thua arises a State court of justice from which there J 
no appeal, with a somewhat indefinite pena! jurisdiction, a 
terror to the powerful, and on that very account for a long 
time popular. Contemporary writerH speak of it with respect. 
Sir Thomas Smith, himself one of Elizabeth's ministers, lauds 
the Star Chamber as a good institution of Wolsoy. The most 
violent opponent of all administrative justice, Sir Edward 
Coke, who himself, as Attorney-General, took part in its 
proceedings, says, " It is the most honourable court in 
GhriBtendom, except our Parliament ; this court, if the right 
procedure and the old rules be observed, keeps the whole of 
Eugland quiet." A tendency to protect the oppressed was 
certainly to be praised in such an institution ; but it con- 
tained also the root of many far-reaching and evil things. 
Comprising in one body a ministerial council and State court 
of justice, the Star Chamber could wield an irresistible power 
over persons and property, by which it systematically trampled 
down all resisting independence, and finally also every right. 
WTiat was originally a necessity of the times, a transitional 
form, perhaps necessary during the conflicts of the Reforma- 
tion, became occasionally, even in the later part of Henrj- 
VIII.'s reign, the scene of petty denunciations on acconnt 
of "disaffection" towards the King and the law. It was 
principally the indifference of Parliament which rendered 
this practice of administrative justice possible. If the con- 
trolling influence of Parliament could he entirely dispensed 
with, this formed the debatable ground on which the at- 
tempts at restoring an absolute government must begin. (5°) 

lo be a portion of thn oomnmn law, 
though it liBB been ftcknowledgpd by 
dU oa an ottmordinary prouedurii. 
Tbamiti Smith and Bir Edwud Coke, 
wild eipresaed tbeaU'-lveB so etroGgly 
nn the subject, themselveB, in the capa- 
city of exuminiug judges, repeatedly 
applied the torture wUioh was in bucIi 
coBBB inflicted on the Bpeeia! order iif 
the King or Privy Council. Individual 
oases of torture upon royul orders hud 
already occurred in former cent 
(5") The oharactur of the t 



different under every Gorera- 
ment; underHenry VIL itfonnsaStatc 

pmtection ngiiinst powerful eril-doera; 
under Henry Vlll., Edward VL, and 
Elizabeth, a powerful iDBtrument fbr 
the carrying out of the Brformation. 
Contemporary writere arini'inleilge in 
so far the eaoellpnce of ile working, 
excepting in " political caaes," But 
' ' politioul caeea also 
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m. The oilier llltgalions Of ttt touncil and the newly created 
tribunaU follow again immediately upon the period of the rise 
\ftt the estates. Before all others, the equitable jurisdiction 
of the Chancellor, as being an original emanation from the 
powers of the King in council, continueB, and, owing to the 
permanent position of Master of the Eolls and that of the 
whole of the Chanceiy officials, as well as in consequence of 
2 fixed rules of competence and procedure, has now attained 
the main the character of a juriedictio ordinaria. 
Cut besides, there is still maintained the idea of a supple- 
mentary court tribunal, which is to be accessible in civil 
actions to every subject, as a kind of forum mieerabiiiitm per- 
aonamm. Before the council, under the name of the ordinary 
council, civil actions were still heard, and this special com- 
miBsion for jiidieial matters continued unassailed during the 
period of the Tudors (Nicolas, vii, pp. 16, 22). There existed 
a certain need for it in the case of actions between native 
and foreign merchants, disputes of corporations, questions of 
maritime law, and pauper cases. The English courts of law 
ire even in those days much less accessible than they should 
ive been to the poorer classes, the expenses of barristers 
id attomies, the fees of the sheritTg and lower officials, and 
the too great nicety in framing the pleadings in an action, 
made a court tribunal of this description appear a welcome 
alleviation in legal procedure. 

In close connection with this, stood the so-called Court of 
Requeeta, which, nnder the Lord Privy Seal, was composed of 
several Masters of Bequests, doctors of civil law having an 
analogous position to that of the Masters in Chancery, The 
origiu of this court in the administrative practice of the 
council is doubtful. Under Somerset's protectorate, probably 
already under Henry VIII., an institution of the kind is met 
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pervaded witb tijo dai; of tlie mRgi»- 
tT«le« to defcDd the true fattb. Even 
the eitremu ecoleBJiiBtiaiil oupOBition 
■tlil dFmBudvd thnl Uie p«apk' sbouJd 
bo energBtioally " KJiupellcd to the doo- 
triaa and oonfeMioii of the Ime fuilh." 
-Jfl the pnweedingi agaitut Weniwoitb, 
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tliit faahiua (ItoeTe'H "HiHtory." ». MSI, 
2il2). Tbo aboTt-Bi^htodueiw abowD id 
efflplnying auch inatitatiou* for the 
moft immediate popular purpodca baa 
bei^n at nil tiioua ueaily the aiuiia. 



with. Aa, however, this eom-t of royal commission had neither 
a statute Dor yet time-honoured usage as its basis, the King's 
Bench, in 41 Elizabeth, in a leading case, declared that it was 
no constitutional court, and was not authorized to administer 
justice, whereupon the Crown let it drop." 

More permanent were such commissions of the 
Court as were composed with the assistance of a jm 
notably the newly created Courts of tiie Steicard ,- to wit thi 
Court of the Lord Steward, Treiisnrer, und Comptroller of the 
Household (3 Henry VII. c. 14), and the CouH of the Lord 
Steward (33 Henry VIII. c. 12), with a criminal jurisdiction 
in cases of treason, murder, manslaughter, etc., in royal 
residences. 

In like manner, the Admiralty Court in criminal cati-s, 
under Henry VIII., was constituted by a commission issued 
to the Lord High Admiral and certain justices, who were to 
proceed according to the rules of common law and with a 
jury, under the style of the Commissions of Offer and Tf-niiiner 
of the Admiralty at the Sessions House in the Old Bailey. 

A second group of new tribunals is created round and about 
the Treasury, for special branches of the hereditary revenue. 

This is the Court of Augmentations and Hevennes of the. 
Croum, which was first instituted by 27 Henry VIII. cc. 27, 
28, for the administration of the secularized monasterial 
estates. To this court was attached the general survey of 
demesnes, under a chancellor as head for the keeping of the 
great seal and small seal, two general surveyors, and a 
numerous body of other officials. (6) In a Court of Wards and 



" A peooliar creation in the form of 
a kind of cumtuertiiii I court a that court 
oonstituted liy 43 bniztibetli, v. 12, foi 
thedeoiaionof a»Hiimbi'L*-iiispiiti'9,coin- 
poaed of BOiiiiiiiiij.-'iiii riiii-irliEi^.- of the 
admiralty juii;;c. tijc l;t iIit "f [.on- 

witbau appcul UiUid Climioi-lli)r, TblK 
fumnicrFiul court hHS, howevur, dimp- 
pt'orud gcnerstiona ago, aod ind«^, 
conimtTcial and ttuilo courts and othtf 
BttemptB at Ihe fflrmution of eptcial 
oonrta for speciul tnidiii(j iiud pro- 



fesaiooiLl oloeapE nevw miule any pro- 
giMB In Engliind. 

(0} Whoti Ibo slat. 27 Himry Vllf, 
CO. 27. 28, fit^t disaolTcd Uio small 
momisteriea vitlt rCfeiiaiM up to £2D(>, 
a Heparato Court of AugmetOatiotui wna 
rormcd for the adrainiattntion of the 
estntta tlios seeutaiized, at the head of 
whioh WHS a ohonoellor witli a greut 
BDd a sniidl Bcal. In Inttr times tin- 
■eeularizatiun vu» extended to the gnul 
mouiuti'iitB and other foundationB (al- 
together 2.'(T1 inxtitntioni). In n)n»e- 
qutnce of tijis eitenaion, the original '1 
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Liveriis, moreover, the adminiatratiou of the feudal wardships 
WBB severed from the Excheqiier, aad in this court the grant 
oAfeadal investitures was conferred, apparently in the well- 
meant intention of moderating the strict financial principles 
of the Exchequer. {6") 

A third group of a peculiar character is formed by the neto 
provincial g<n-ernmi'nls, which were not parcelled off from the 
central administration, according to the old system of self- 
government, but on a more bureaucratic pattern. Under the 
direction of the Privy Council, they formed a provincial dele- 
gation' of the council in counties where rcstlees neigbbours 
and internal disquietude rendered them necessary. Thus 
arose in the first instance the president and council in Wales, 
inolnding Wales and the marches, as well as the counties of 
Hereford, Worcester, Salop, and Gloucester, Then the presi- 
dent and council of the North, comprising Yorkshire, Durham, 
Northumberland, and Westmoreland. A concurrent juris- 
diction with the council of the North was exercised further 
by the three courts of the Scotch marches (east, west, and 
middle marches), which included Northumberland, Cumber- 
land, and Westmoreland. Like the council, these departments 
have the jurisdiction of commission courts in criminal and 
civil cases "where one of the parties is too poor to take the 



court wai Rgnin abnliBlietl by patent, 
k uew nnirt iiieti luted nnd cnuibiued 
"agenoial eurvi'y(0™rtq/' General 
of Landt belonging to IJtt 
which had been cruoted mean- 

[~trlU]e. Aa in thenenn titneduubtfl had 
Miwin ns to the onlmtitutiolisl legality 
of the Tormer abnlitioD hj patent, the 
tribunal naa DewlT oonatituted b; etat. 
T Edward VL a. % Ilenrj VUI. had 
ulreadf, liOwi^veT.uiifnated and grandad 
away tlie ccinfiBcated eaUtvs in large 
numbera; Mary gave back to the old 
livinga the approprialed tithes, glubea, 
etc., which atill mnaiDed, and in cun- 
■equenoe abolished the wbolii I'uurt. 
The itill rcioaiiiin^ adminiotrutinn o( 
(leiuceneB and toreita revDrta ugiiin (o 
the £x.h«|uer (I Mur. Sesa. 2, e. 10). 

_ ((>•) The Court o/ Hanli anil Z-iemii 
*- ~'~~ t piece o( Uuanoiul aduiiniHtra- 



tion which paswa into tho form of a 

Krtii.'iiliir admitiistrative jurisdiction. 
.' Henry VIII.. flratly, a Curt 0/ 
Feudal Wardihipi was inatituted, 
whtuh had the guardinnship of wards 
and luuitica, givea the king's widows 
pennissinn to remany, and mucts the 
finea tol mamage without liceniie. It 
ia a court of record under a Miuler of 
the Wardi, who ia at the eame time 
Keeper of the (^oaL The proceduro ia 
copii'd from that of the chamber of the 
Duchy ot Lanceater, with four yearly 
terms, and with powers of pronuoDcini; 
sentence of arbitrary imprisonmenL A 
year after its inatitutiun the feudal il 



'a (liY, 






0/ Ward: The court in 
thia foTm coiitinuod until the abolition 
of the kuigbts' feei tinder CharleB U. 
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ordinary legal course." The judges are empowered to pass 
judgment either according to the common law and custom, or 
in the way of equity according to their wisdom and unbiaesed 
judgment (that is, with or without a jury). This last clause 
was agreed to upon the urgent demand of the rebels in the 
North. (6") Finally, Lancaster also retained its separate 
Cliaueery and Star Chamber, when under Henry VII, it was 
taken over as a special appendage of the Crown, 

This movable organization of the administration, in whiob 
an inHuence of the Beformation and extended bureancratie 
powers are already visible to a dangerous extent, is now 
contrasted with 

IV. 2;{)e flTfntral (Courts of CToinmon '^lah) in their perfectly 
unchanged form. The three Courts of King's Bench, Common 
Pleas, and Court of Exchequer are, as formerly, composed, 
as need required, of three, four, or five justices. The increase 
of judicial business in the year 1579 occasioned primarily the 
appointment in the Court of Exchequer, of Robert Sbute, 
"with equal rank and dignity as the justices of the other 
two courts." Soon all the assisting judges of this court were 
appointed from among the leading barristers, who were 
qualified for the judicial office, and accordingly take part in 
presiding at the assizes, so that from this time forth the 
three divisions of the central courts of the realm are, as 
regards their constitution, on an equality with one another. 

The appellate jurisdiction of the Upper House over these 
official courts of the realm has decayed in this period, because 
the assignment of higher appeals to the House by writ of error 
has fallen into comparative disuse. But as in the preceding 
period an appeal from the Court of Exchequer was directed 
to lie to a committee of the Council, by stat. 27 Ehzabetb, e.fli 
a supreme court was so formed for judgments of the 1 



(e**) In these now provincidl tri- 
'buufilfl R bnreauoratia spirit of tho or- 
piDizatioii, whinti mi a fact wne based 
upon local exigencies, la Tuible to a 
gieatffl de(^o. A creation aDBlcigotiB 
to the Couit of Iha Noith wob uIhu a 



^tb,c.&^ 
3 Eia^M 



Prcn/ifmt and Coaneil in ihr Wert, ei 
tablisbe'l by etnt. »2 HcnrrVIII-c. 50. 
with liko liutliorilj in Uio couutics of 
Devon nnd Cornwall, which wa«, liuw- 
ever, toon abolished, 
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Bench that the- appeal should go from the King's Bench to 
the united bench of the Court of Common Pleas and the Court 
of Exchequer. Under the name of the Court of Exchequer 
Chfimbcr, this appellate jurisdiction thus assumed a purely 
judicial character. Altogether the constitution of the courts 
and the personal position of the justices appears, in spite of 
their revocable appointment and their position of justiciaries 
of the council, to be a dignified one, and maintains during the 
whole period a high reputation and character for impartiality. 
The Tadors never enforced their personal wishes in the courts 
of common law, and in fact never interfered with the regular 
administration of justice. Their worthy demeanour in this 
respect reminds ns of the best periods of the monarchy in 
Germany. (7) 

Supplementary to certain provinces of the civil jurisdiction 
there exists the equitable jurisdiction of the Lord ChanceUor 
(vol. i. p. 407), which gradually also assumes a judicial 
character. The Tiidora eliow no inclination to extend this 
province of their jurisdiction; the stat. 27 Elizabeth, c. I, 



(7) The Conrta of Commoo Lnw, in 
tlieir extenml ™ropositi(in. are treated 
by Fos» (" JildBca," v. 8, 405, 40i), «eo. ). 
The former outtomary nile of oonter- 
riog the dignity of IcDightliood upon 
the JTuticte ntiv becomes more nire. 
EliEHbeth, vho aocording to ttie hubit 
of wise monarchaconfi^rredhoaonrBand 
titlesapuHngly, VOB vontonl; tohonnar 
the prpsidpnU of the oourU with the 
dignitj of knifrhlhood. On the other 
huiil, the Tudore were studiooa to 
nmintain the pergonal intcBrity and 
cileriiBl iadependeDcu of their jiuti con, 
for which reafiiiD a large ineittaae was 
made iu tho offlt^inl mlRriGs. In the 
uteuinoiit of incomeB in 15 Henry 
Vlir., Ihe Piiii'f juatioe of tho King'i 
Bench wiu neuHBed at 1000 murks, of 
the Common Plcits at 650 marks, the 
chief haron nt £-100. (he asaiHtiiot jus- 
tices at il-IDU, ailO marks, £240, and 
£200 rcRjieitively. Among the hM- 
rialers, thi- Serjeants were taxed at £100 
to £2£0, the attoraey-geDeral at £500 
(FoM. "Judnes," T. 9SI). As to the 
right of TiBJlution, ef. Reeves (v. 250). 
Though it is frequently osittted that 



ihe juBtieee of thcee times showed great 
Bubscrviency In the wishes of the mon- 
archy, yet we muiit judge this by the 
standard of the Upper Home of those 
times. As to the hoDourable attitude 
of the jlidgee in their remam<trance 
addressed to the conncil ou acenuiit of 
arbitrary arrests in the year 1681, cf. 
Hallam ("Const. Hiet.." iii, c. 5). 
Ei[unl1y honourable is the behaviour of 
the jadges in the matl^r of a royal 
order of April 21st, 1587 (in Anderson's 
Beport, 154], vbere the Queen disposes 
of an ofGce vrhieh Has to lie regarded 
as a freehold of tho then poMCssor, 
whereupon the jnalices, remembering 
their nath, refuse ol>edience, and the 
Quee; " 



appears honourable. Henry VII 
self, in a speech before Parliament, 
refers to their opinion as to tho prin- 
ciple of the conBtitotioD of PaiUiuiiont. 
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even forbids every "application to other jurisdietions to 
impeer or impede the jurisdiction of the King's courts," and 
the Crown evinces no opposition, when the penalties of prss-' 
munirc. are applied to encroachments by equitable jorisdiction 
apon the province of the ordinary courts of law. 

This fixed portion of the exeentive ttdministration completes 
the whole picture of the Tudor epoch. Judicial, parlia- 
mentary, and parochial constitution in their entirety display 
a form of government in which, on the whole, uprightness and 
efficiency are the dominant quaUtiea. The dynasty had 
found the realm, on its accession to power, in a state nf 
the utmost disorganization, owing to the transcendent power 
of the factions of the nobility. To restore the royal power 
and justice against the mightiest in the land had beeiL, 
its first task, and for this the traditional prerogative gavH 
sufficient power. By the further acts of the ReformatiaaJ 
the powers of the ecclesiastical government passed to ihM 
Crown, as an inexhaustible fountain of new elements ua 
strength. After the fusion of the ecclesiastical hierarchy 
with the mouarehy, the temporal institutions are pervaded 
throughout by a new monarchical spirit, which is most promi- 
nent under Elizabeth. But the Tudora made use of this 
increase in their power both externally and internally in a 
royal manner, by energetically upholding the Reformation, 
and by a social and poUtical development of the national 
strength. Even though the religious element in Henry VIII, 
was rigidly subordinated to the political, his three children, 
when they came to reign, by the sincerity of their convictions 
— though in contrary directions — rehabilitated the monarch; 
in the religious feeling of the people. The transition iram.' 
the old to the new Church made a personal government neces- 
sary in this province, for which the character of Henry VIII., 
violent indeed, and egoistical, but clearsighted and energetic, 
was found sufficient. In this position, Henry VIII, and 
Elizabeth often put down all resistance to their will in a 
haughty manner. But, though imperiouaness or selfishness 
may have guided their steps, they never wished to rule without 
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Parliament, but always to govern in accordance with the law. 
The aBsurancc of Elizabeth, with which at the close of her 
reign she repaired the error with regard to monopolies, " that 
never thought was eheriihed in my heart, that tended not to 
my people's good" (Pari. Hist., iv. p, 480), found a ready 
echo in the hearts of her people. The faults and liarsh deeds 
of this courageous, energetic dynasty were the faults of the 
times in which they lived, and of the people with whose 
greatness, welfare, and right they wished to identify them- 
eelTea. It is an epoch of great excitement and intellectual 
movement, such as seldom maintains itself except at the 
expense of the character of indiriduala and olasseB. But all 
this made the personahty of the Tudors, with their courage 
and energy, the main feature of an era which in spite of all 
its faults was a great one. (8) 



(S) Tho whole cbanicter of this 
(.ioviTDUii'nt innet bo Judged by cod- 
Irubtiug Uio jadicial, purooliiikl, mid 
juirliuiiK-ntiiry constitution with tlie 
pr»ce<>ilLti|j3 agaiiut iadivuluulH, the 
Slnr Cliiiuibei, and the laws of Iiigli 
treusou of i\xc iieriud. The Utter noro 
nt all events raodiitcd in one respect iu 
Itio stAL 11 Henry VH. c 1, which 
lUspeiiiies with the peniiltiea of high 
treuain in tho coae of the subject who 
takes tho oath of allegianca to a King 
Hv /ado {nvblls estimated ia HoUam, 
ill I9ti). This is ijupplemented by a 
lawof EilwardTLdectiLriDg tho neces- 
t\t} of proditcinc two witnt.>8sea to prove 
high t(ea«in. The application of tha 
law* touching hi j^ troaaon to a denial 
of iupremac; is a violent outrngo on 
oDi raliginui foelitigs, but tlie sixteenth 
century saw in it a legal cooaeqiionco 
of the old eccloriaatti-al governmont. 
Id I Kdward VI. the bloody laws re- 
lating to high treason woro again ro- 
pcaled, but imlaled eases were uflcr- 
warda again made ameniible to heavy 
punishments. Mniy repealed all now 
felonies hb far baric us 1 Henry VIII„ 
but ptocoeilud all the 'more mareUcsaly 
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poral matters more imiuisitorially than 

did Ui'tiry VIII. The en nrmoua changes 

in Church iiriil Boeii-ly had, as in too 

I 'German Itclunnulinn, confuijcd tho 



people's senio of ri^ht and wrong, and 
nuulo the nation iuiilini'd to eacrifieo 
the rights of individuals to a potitieal 
power wbieh aimed at j^reat euds and 
ahowcd itself able to attiiin them. In 
Buoh times pride and <ielf. importance 
vanieh flora amongst the ruliug olass, 
and only return when tho rankti of 
society have become more Brmly estab- 
lished. In small oa in great mattota 
the tendency of the times Lad been to 
enhance tho pergonal sovi^reign power, 
and to make tlie nation io'dined to 
eliduro much with patience. The union 
of the factions of tlie two Rosea undw 
Henry YU. hod, alUT tlirie interrup- 
tiona in tho course of three genorationa, 
ended in tho reatoratioQ of a regular 
succession of the dynruty. A wild 
struggle that had lasted for thirty 
years, and diaafli.'ction and demoraliza- 
tion within, Tcmaint'd as the naming 
tokens of a obaogo uf dynasty bafora 
the eyes of the nation. llLory VIIL 
was on this account from his childhood 
np " a humoured and spoih-d piece of 
royalty;" but lie was al^o " the majeslio 
lord, wbo broke the bon<ls of Rome." 
The BeformatioD made him a, oounter- 
poiBo to a still more haXe<i deapotiMn. 
and bis iiersonnlily tin' iiiclispensBblo 
Instrument of tJiD ^teai naiionol work. 
Compared to a Cardiuul Pole and his 
snpportcrs this kind of ubmilutiBm was 
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a brilliant foil. The great majority of 
the people never doubted in their choice 
between the two. Contrasted with 
bloody Mary and Spanifih Philip, 
Elizabeth appeared to the people as 
an angel of deliverance, with all those 
qualities which gain for the monarchy 
the people's love. The Reformation 



was more worthily personified in the 
Virgin Queen than in Henry VIIL: 
this is proved by the even over-anxious 
care of the people for the safety of the 
royal person. All these circumstances 
combine to enhance the monarchical, 
and with it at once the magisterial and 
paternal spirit of the Government. 
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CHAPTER XXXVI. 

®ii£ TtltbclopmEnt of ll)c ^latocjjfnl Sssttm. 

"Within tho development of this period, whicli was at times 
tragic but Btill majestic, and at its close brilliant, tberc had 
been formed in tbe lower strata of the State and of society 
new elements of coherence which were scarcely noticed in 
the great movements of the time. As among the djuastic 
struggles and barons' battles of the preceding period the 
foi-mation of the estatesj which was destined to have such an 
effect upon the futm-e, pursued its steady quiet course, — so 
there took place amid tho gigantic movement of the Keforma- 
tion, a development of the local constitution and with it an 
organization of the lower strata of society, which imparted 
to the struggles of the following century an unforeseen and 
entirely novel character. 

Hand in hand with the union of the royal and tbe ecelesi- 
Bstical administi-ation, which was effected by the Ecformation, 
the provident paternal spirit of the royal supremacy trans- 
ferred to the temporal State the bumanitarian duties of the 
Church, which tbe clergy, diminished in numbers and 
straitened in means, could no longer fulfil, and regulated 
these offices as permanent duties of tbe parish. Tbia new 
system follows closely on the already existing institutions for 
the maintenance of tbe peace ; but whilst tbe latter, in their 
old form, had only been occupied with the warding off of evil, 
these new institutions adopted tbe political idea of the Church, 
the duty of providing for tbe poorest and most indigent 
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elements of society. From these x'oi°'** of view, from tlie 
Tudor period, the local village constitution, which had up to 
that time been very insignificant, develops into an important 
member of the community-system, and thus becomes a funda- 
mental institution of the State. The communal institutions- 
during this period are developed from the lower grades up- 
wards; which in a certain sense is contrary to the former 
course. 

I. ^!]f Constitution of tijc ^illislj, which in the Middle Agea- 
only belongs to the ecclesiastical side of the State, enters- 
into the political State as the lowest member. In their 
Anglo-Norman form, the tithings appear only as sub-districts, 
in which the jirovost, tithing man, in the capacity of judicial 
and police bailiff, had to carry out the orders of tho sheriffs, 
bailiifs, and chief constables. This weakness of the tithing, 
which had not even been territorially separated, acted upon 
the various kinds of landed property, and was in turn reacted 
upon by them, for close peasant villages with connected farms 
had never been the rule in England, but, on the contrary, the 
preponderance of the great landed interests over the copy- 
holders, cottagers, tenants, small tradesmen, and labourers 
had from early times been firmly established. Church and 
parsonage accordingly became the centre, the soul of tha 
village. The Sunday gathering at Chm-ch service, the cele- 
bration of ecclesiastical acts and feasts, and the common, 
graveyard were stronger elements for a local village system 
than the military, judicial, and police institutions, of which 
the villata is merely a subdivision. Accordingly through a' 
long and silent change the "parish," in the common notion*, 
of the people and in everyday language, takes the place of thO' 
tithing. In the majority of viUatte both ai'c locally ideuticaJ. 
But tho greater townships include several parishes; and on 
the other hand the parish often embraces many tithings, 
especially in the north of England. As within the eccleai- 
astical and civil state at the head of the Government, 
here in the lowest grade the ecclesiastical and civil comi 
munities draw closer and closer together. The elements 
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P this union lie partly in the local Church offices, and pai-tly 

in the Church rates, but most of all in the new offices and in 

the now rating system, of which the legislation of the Tudors 

makes the parish the basis. 

^K 1. The parson of the place, the rector, or, if he does not 

^H<mn the tithes, the vicar, is, in the ecclesiastical sense, the 

^B'liead of the parish. Begai-ded from the point of view of the 

^^t'^i'vil constitution, in respect of rates and public burdens, he 

^^■Ib only a distinguished member of the village community, 

^r liable to taxation and to public burdens. Since the Statute 

of Marlebridge, however, the parochial clergy were released 

&om suit of tlie sherifTB toum, and so far enjoyed a position 

of immunity. After the origin of the office of justice of the 

Lpeace, respectable and wealthy parsons were also appointed 

Enpon commisaions of the peace, by which means the idea of 

I magisterial office, even in the civil sense, becomes estab- 

ished. The legislation of the Tudors adds to the parson's 

Bome elements of a police character; the control of 

ihe church attendance of papists, the duty of giving in- 

wmation respecting certain offences against the laws of the 

Reformation, the registration of the characters of domestic 

Servants, and even the infliction of corporal pimishment upon 

iTRgrants. Later legislation has, however, not continued in 

a direction. 

2. Two cJmrckicardviia (1) are from the ecclesiastical point 



(I) An to the offl(« of ohuri^hwonlon, 
Bie practical t.rcntiae b; John Btcor 

I {■■ Puisb Law ") lacks liiBtoriciU dntii. 
In Bum's " Eocleiiiastical Lelw," tbe 
principal infarmBtlon upon tho presijnt 
■nbjeot ifl in the articloa "(JhurcL- 
wardeo," in vol. i, and " PariBh," in 
vol. ill. Qreat merit a due also to T. 
Smitb, for the ose be hiiB miiile of tbe 
older sonrcea, in Wa "Tlie PRTiab " 
(1657, Sto}, Convincing proofii nre 
here given in porticulnr of tliu pro- 
cminently civil cbnracter of tbe insti- 
tution, lud of tbe old tight of tbe 
canmaDity to thti office of the cbnrch- 
wardena. Thar appenr a» early ob tbe 
jeai 1343 SB Wonleiia of tho (jouda of 

I (be Church, in the ItoL fiirl. 13 Ed. 



wiird Iir., imd in tliu Year-b.joiiB II 
ll^ury IV, ; us guardiuna of tho tem- 

Eoralitiea of tbe Church in tho Yoar- 
Doks .^7 Henry VI. teg. 30. It was 
only grodunlly that the nonie "ebureh- 
wanlun " became technical and regular. 
Judicial practice oiprcBsly reoognbeed 
them ttB officers of the porisb, and not 
of tbo patron (Strange's Keporis, p. 
7I5X flfl temporal officers (13 Oofce'a 
Iteporte, p. 70): "of conuoon right, 
the choice of cbnrch warden b is in the 
parisbionera, and, if tbe incumbeot 
chooaes one in any place, it Is hnt by 
usage " (Cases tnnp. Uartlwicke, p. 
a?.")). "The arohcieHcon has not tbo 
power to cleet or oontrol tboir ohoiee" 
(1 Selkeld's Iteports, p. ISti). "The 
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of view only Bubordinate assistants of the incumbent. In-| 
addition to these there appear in great parishes also synodt 
men, sideemen, questmen, as assistant officials ; but as a rulofl 
the functions of the sidesmen are combined with the c 
of churchwarden. Their duty to give information of all 
notorious crimes touching the Church, the clergy, and parish- 
ioners, is also included in their oath of oflice and agaiu 
enjoined in the canones of 1G03. But in its civil bearings, 
the office now attains a new importance in consequence of 
the institution of church rates, which we shall immediately 
discuss. Whilst the parish is responsible for the keeping of 
the church buildings in repair, so it obtains an undoubted 
right to share in the management of the Church property, 
for which the churchwardens have been recognized by judicial 
practice as an active corporation. As the decaying office of 
constable no longer appeared suffieientlj' reliable for the 
various functions of a magisterial office, a number of I 
magistrate's duties were by degrees imposed upon the church- 
wardens. In the Tudor era it was principally such as i 
connected with ecclesiastical discipline : the infliction 
penalties for non-attendance at church, for breaking the fasta^fl 
the desecration of the sabbath, taking i)art in conventicles jT 
and in later times also the infliction of penalties for ttpplir 
and drunkenness, for breach of the game laws, offences conn 
ceming weights and measures, tramps and hawkers, etc. AII'^ 
tliis, combined with their position as overseers of the poor, 
gives them the position of regular and chief officers of 
the parish, to be elected according to tradition by the parish. 



whilst according to the 

clorgyman never euniinmiB tlie Toatries : 
fur thU IB the office of tlie church, 
nordena" (Strange'a Beparts, ]>. l(H5). 
" Tho ecoleamnliciil coutt has no jark- 
diction la ratifj a churchwarden a ac- 
couDta" (ibid., pii, 074, 1133, etc). 
"The parish con accordingly remove 
him at any time from offloe" (Year- 
boofce, 26 Henry VH[., fol. 5). " The 
parishioaerB have tliea the right of 
nppolctiiig other vrtirdeDB. who Bhall 
have an action for the rendering of an 



of 1606, failing amicable 

account agiLinet those who have boen 
deposed" (Ycer-booliB, S Edward IT., 
foL C). Tho old ecdaBiaatioal « 
of 1571 expreaalr mention an el. ._. 
b; the parish. The legal reoogniUe 

alau of the neccasity ot on a ' - 

election in 27 Henry VIII., 

23, expresaes that the office waa Mtfl 

gnrdvd as anatogons to the ordina 

parochial offices and nat to the Chnr 

offices. 
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arrangement, ono churchwarden is to be appointed by the 
parish, and the other by the clergyman. (1") 

3. The lower offices of sexton and beadle are Bcrrile offices, 
which may also be employed for the secular functions of the 
parish. The office of pariah clerk is frequently filled by a 
young assistant cleric, who assists in responding in the 
prayers and in other parochial duties. But with the increas- 
ing business of the parish he becomes a very active member 
of the par<ichial administration, and in this position is also 
remunerated and appointed by the parish. 

Intimately connected with this personal side, is the taxation 
side of the parochial constitution, the origin of the church 
rate for maintaining the church building. From time im- 
memorial a fixed portion of the church revenue was to be 
set apart for this purpose. But, as a fact, even in the 
thirteenth century the revenues of the richly endowed Church 
were no longer sufficient for the purpose, since the episcopal 
Sees and monasteries in increasing numbers claimed the tithes 
and Church property. Accordingly, appeals were made to tho 
" good will " of the parishioners, whose contributions were 
from the first voluntaiy. When, in the face of growing 
embarrassments, coercive ecclesiastical measures began to bo 



(I') It wru tho ronsoUilaled State 
fJhurch tlint, in tlio Coooub cif 1603, 
flnt miBed still greater piotenBioDs by 
inttodnciDg the foltowiDg clnuBc : — 

Canon HO. " Tho churchwarden b 
ahall be chosen, if poaBibte. bf tlio 
combioed coDBent of the rlerjj;yiiian 
•nd tho poriHhionpra. But if llioy 
oannnt BgroB a» to snch choice, tho 
elergyman BhuU i-houee tlie odu and 
tiie pBiiBhiuneis the olhtr." 

From the point of view of tho com- 
nion hiw those CgnonB ore ns yet bind- 
ing Ibwm only upon tho clergy. Tho 
dominating influence of tl>u State 
Church alncc the times of the Stuarts 
has, however, bo far auceeeileil in in- 
■iating opoD the atrongcr rigtit of tlie 
panon, that thia proceeding is the 
ouatom in the mujority of pariehes, and 
thitt only in the London pariahcs tho 
eleotioD of both churchwardcnB by tlm 



parishionera is estahliahod as the recog- 
nized custom. Moreover their double 
functions ore aelf-evidenl ; for (I) tho 
wardens OB being curators of the church 
buildinga,Dfthe churchyard, the church 
walks, aud in their capnoity of guardians 
of the personal property of the ohnrch, 
are at all events only parUy eeclesi- 
oaticul offlccrs ; in tbeit eieroise of the 
police functions of the chnrob, the 
ehurchyard, the ecrviros and the 8an- 
lUy, ae also in controlling and keeping 
the chnrch books they are purely 
church olltcerg ; (2) as purely civil 
offlcers they appear in the aaaeaBmcnt 
and collection of the church rate, as 
overseers of the poor, and in their dis- 
ehorgo of the duties of a lower eon. 
Btabulary and mngiaterinl ofBce, which 
ia imposed upon them by later legia- 
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employed in the spirit of the Church government of those 
dajs, the temporal courts probably retained a power of pro- 
hibition. But on the other hand, in 1285 Edward I. iasned 
an inHtruotion to the justices of the realm, the eo-called 
statute Circumepecte Agafis, in which this clause oceure, 
"that the common law courts ehall not puniali the spiritual 
tribunals, if they only administer justice in purely spiritual 
matters, particularly si i>rocUitvs pumat pro cemeteria \ 
elauso, ecclesia discoopertu, vcl non decenter omata." Accord 
ing to the constitution, as it then existed, this instractioit 
has the force of law, and was in later days described in the 
Btat. 2 and 3 Edward VI. c. 13, sec. 51, as a statute. Thus 
a rififht of coercion was indirectly acknowledged as belon^ng 
to the spiritual tribunals, and this could be enforced a 
individuals by excommunication and in an extreme ease 1 
interdict against the whole community. As a rule, however^ 
an amicable arrangement was effected, WbeueTer the clergy- 
men convoked his parishioners through the churchwardenB, 
the villages, accustomed to bear common bm-dens, were found 
ready to grant contributions for the keeping in repair and 
beautifying of the church. The oldest known mention of 
what was (later) called the church rate is in the Year-books 
of 44 Edward III., where it is mentioned as being a custom in 
a single parish. At a time, when the court leets gradually 
began to decay, occasions for assemblmg the eccleaiaBtici 
pai'iah frequently recurred. The raising of these contributioi 
became now a chief duty of tlie chm-chwardens. But as t 
original fact of their voluntary initiative was kept in i 
the condition of a previous consultation with the pai-ish \ 
adhered to all the more strictly, seeing that, in this j 
mentary age, the right of co-deliberation for every one i 
joined in paying the taxes passed from the greater to the b 
affairs, and became a common legal principle. In the cc 
of the fifteenth century, such parochial assemblies appear fa 
have been adopted as a comparatively uniform practice, (l*") 



i porlia- 



(l") Aa to tho origin of tlie plmrcli oonsequeiiTO of llin [■■■nitrnrem of t 
rate a gtcnt deal Lns been written in Inat genetatioTi. fivau nmoug the 



To the parish, in the ecclesiastical sense, belong all persons 
who are included in the cure of souls, comprising also women, 
children, and domestics — inhabitants in the widest sense. But 
by the demand of positive performances, both in money and 
in personal duties, there arises the ci\-il idea of an active 
pariah — parishioners in the narrower sense of the term— in 
which designation only those are included who bear their 
shore of the public burdens. The fundamental principle of 
jxtying scot mid henrinff lot has made its influence felt as 
a common-law maxim quite as much in the parish as in the 
city. The given basis for Church grants was, however, the 
Christian household as such. The church rate appears accord- 
ingly from the very beginning as a personal rate, assessed 
according to the size of the household, whether this be based 
upon freehold or copyhold, upon permanent or temporary 
possession, upon rent or tenure. In this question it was 
evidently not considered ■whether or not a parishioner was 
liable to the judicial and police burdens and parliamentary 
taxation, but only whether he participated in the permanent 
benefits of the Church as a permanent member of the parish 
community. As was customary with other local burdens, in 
practice those who lived outside the parish were made liable 
in proportion to the extent of their landed property (Jeffery'a 
case, 5 co. 67). But whilst the temporal taxes are only 
additions and compositions in lieu of what wore originally 
personal services in the militia, the law courts, and the 
police, and therefore political rights are primarily regulated 
by personal liabihty to service, so also in this parochial 
harden the tax in money is the chief thing. The quality of 
a parishioner is accordingly purely determined by his Uability 
to contribute to the parish taxes, as is evidenced by its regis- 
tration in the parish books. This liability of contribution 
gives the i-ight to a vote in the parish affairs (Smith, 
" Parish," pp. 63, 94, and quotations). 

of which t only h^rc ini.'n[iaiit1ioLpthir (1837). Horenver, I tuny rerer tn tbs 

of Bir JoliD Campbell, afttiwurilt Lord detalli'd diacugginus on tlii' special lub- 

Cbivf JuBlic^e or Kiii^lnnd, Ui L.OTd ject coutaiuwl iu my "History or Self- 

fibiEilcy, on Ihe law vl cliurcli rates Uovernmcut." 
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The exaction of the church rate, after previous delil 
ration with the parishioners, became accordingly one of th( 
principal functions of the cliurchwardena. The assembly of 
the parishioners took place, in liarmony with the object in 
view, if possible in the vestry, whence these parochial meet- 
ings themselves obtained the name of vestry. The meeting 
was summoned by the churcbwardens ; the chair was regu- 
larly taken by the parson, aa the landlord of the vesi 
and the first member of the eccleaiastical parish, as a mal 
of courtesy, but a positive right of presiding could be estab< 
lished neither by precedent nor by analogy. In analogy 
with the tax-granting commoners, the meeting was rather 
regarded as its own master, in respect to the appointment 
of a chairman as well as in respect to its adjournment. The 
voting was conducted with equal rights for each individual, 
after the manner of the old courts leet, the parliamentary 
elections, and the parliamentary resolutions. The mode 
giving the vote was, as a rule, by show of hands, but 
difficult and doubtful cases by a poll. 

According to an enumeration of Stowe, taken from the 
sheriffs' reports, the number of parishes in the year 1371 
amounted to 8632; in the year 1520 their number was 
given as 9407. The parish, in this form, offered itself to tht 
Tudor legislation as an elastic member for new and import! 
rules of the commonwealth. 

II, The most important and moat enduring local creatioi 
which proceeded from this union of the ecclesiastical with tl 
civil State, is seen in the pHiocI]faI miinngcmcnt of lljc poor. 
The actual relief of the poor devolved in the Middle Ages upon 
the Church, for which in England one-third of the tithes was 
set apart. In later times it was one of the chief functions of 
the monasteries, partly as an original object of their foimda- 
tion, the duty of hospitahty being imposed upon them, and 
partly because they had appropriated a number of titheB<. 
The temporal legislation only busied itself negatively 
measures for the prevention of begging and vagrancy fi 
Edw. III. c. 7 ; 12 Rich. II. c. 7). According to 19 He: 
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VII. c. 12, beggars who are incapable of work Bhall go into 
the hundred in which they were born or have lived for the last 
three years ; all begging elsewhere being prohibited. By 22 
Henry VIII. c. 12, the justices of the peace were empowered 
to settle among themselves upon districts to be assigned to 
beggars who were unable to work aa "begging districts," 
going beyond the boundaries of which was punishable with 
the stocks and bread and water. All able-bodied beggars were 
to be flogged and forced to return to their birthplace or to 
the place where they had spent the last three years. (2) 

But from this time forth tho Government undertakes actual 
relief of the poor. By 27 Henry VIII. c. 25 the individual hun- 
dreds, incorporated towns, parishes, and manors are directed 
to support the poor by voluntary alms in such a manner 
that they be not compelled to beg publicly, under penalty of 
twenty shillings a month for each person wlio refuses to con- 
tribute. The churchwardens and other wealthy inhabitants 
are to make collections on Sundays by boxes and other 
methods for this ptu-pose, and the clergy are to make use of 
every occasion to exhort the people to cliarity. The duty 
of employing those capable of working, and that of helpini« 
the incapable was laid upon the churchwardens or two 
"others of the parish." The parochial poor-law system of 
later timea was thus founded in its essential outlines. The 
principal cause of it was the early changing of feudal into free 
labour, which at times occasioned great fluctuations and dis- 
tress among the labouring classes. Under Henry VIII., as the 
date of the statute proves, the first impulse proceeded rather 
from momentary calamities than from the aboUtion of the 

Lflwa" (1854): V. KrioB, "Dia Eng- 
liechii Annenpflege " (18CS), The 
Middle Ages adbeied strictly lo tbo 
diBtinction between tlie nef^tive and 
tbe poaitiie element of the poor relief, 
onA assigned tlie former to the Btale 
HDd tbe InCtei to the Cburcb (23 Edw. 
III. c. 7; 12 Rich. II. c. 7). The 
earlier atitutee of tlie Tudow (li> 
Henry TH. o. 12 : 22 Heury VIU. c 
12). were only coDtinuatiouB of this 
puri'ly police Bjatem. 



(2) Thp history of the Eagliah poor- 
law UgiBlaliOD is treated of in K. 
Potter's " ObgervBtiona on tbo Poor 
LawB, on tho Present State of the 
Poor, and on HooBes of Industry" 
(London, 1756): Brown's " Hiatorv of 
tlie Poor Law " (1764); F, M. E.lon, 
"gtate of the Poor, or a History of tbo 
Labouring Clawea in Enaland " (3 toU., 
4to, nW) ; Sir George Nieliuis, '■ Hia- 
_ tory of Ihe Enjrli-h Poor Low " CISTA) ; 
Pashley, "Pauperism auil Poor 
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monaBteries. But througli their secularization there naturally 
devolved upon the Cro\vn a moral duty to make actual provi- 
sion for the poor, seeing that the appropriated tithes were also 
charged with this obligation. These had in great measure 
passed to favourites and private persons, whilst the burden of 
relieving the poor now devolved in an increased degree upon 
the parishes, to become again, in a uniform distribution, a 
burden upon real property. 

On that verj- account the legislation unswervingly adhered 
to the direction it had once and for all taken. It is true 
that the act 1 Edward VI. c. 3, passed under the nobles' pro- 
tectorate of the minor King, recurs to the most barbarous 
coercion of able-bodied beggars, who are threatened with 
branding, slavery, and death, but after the lapse of three 
years the more merciful law of Henry VIII. was restored. 
According to i5 and 6 Edward VT. c. 2 the eolleetors, on a 
particular Sunday in the year, immediately after service, 
"shall put down in writing how much each man was willing 
to contribute weekly for the following year," and if any one 
ehould be obstinate, the clergjTnan should eshort biin kindly, 
etc. The stat. 5 Elizabeth c. 3, however, strengthens the 
" kind persuasion " of the clergy by a writ of summons to 
appear before the nest sessions of the peace, aud the justices 
of the peace are again to urge him kindly, and finally, if 
he refuses to be persuaded, to asseBs him at a proportionate 
coutribution for the poor, and in ease he then refuses, to put 
him in prison imtil he pays. By 14 Eliz. c. 5 the justices 
of the peace were generally empowered to assess the inhabi- 
tants for contributions, and, in case of necessity, to exact 
these contributions by imprisonment. At the close of the 
Bixteenth century the alarming increase of professional beggars 
and vagrants led to the appointment of a committee of the 
Lower House, to which, among others, Sir Francis Bacon 
belonged, to take into general consideration the necessary 
measures of public charity, of enforced employment of paupers. 
and of the punishments to be inflicted for mendicity and 
vngranc}'. Relief of the poor and pohce had formed for gene- 



The Development of the Parochial System. 205 

ratioQs a connected and inseparable Bystem, embracing under 
four heads (1) police punishments for mendicity and vagrancy; 
(2) the compulsory obligation of the working classes to go to 
service, to which were added somewhat later (3) the institu- 
tion of workhouses and houses of correction ; and (4) a system 
of public charity through the medium of the parishes. (2") The 
result was six connected laws, all important for the parochial 
administration, of which only the statute 39 Elizabeth c. 3 
belongs here, as it contains the outlines of the pauper legisla- 
tion in a narrower sense, which comes to an end with the 
reign of Ehzabeth.(2'') The stat. 43 Elizabeth c. 2, which 



(2°) Tlieoriginal recleeiastical Ipgie- 
latidQ miide, an ie kuovn. four portions 
BfTOrdiag to which tho tithe ahould be 
disliibDtod. Iti Engluod, as b rule, 
oat; a threefold diviaion U spokon of, 
U3 the mdowment of the hiabopiioa 
bad been very plentifullj provided for 
in BDotber way. Tlierefore one-third 
wiu to be employed for tbii /abrica 
eccUmK, one-third for the poor, and 
one-third for the clergy. Sensible gups 
were caused acoonlingl; by the secu- 
larization of tho convent estates noder 
Henry VIII., and stiil more by the 
TOnliscatioQ of the property belooginy to 
the gailds and hoepitals under Edward 
VL But according to the tendency 
of the writer liiu importance of the 
tPODastcrlos for thu relief of the poor 
was frequently overrated- Hallam 
ju»tly remarks, on tho other hand, 
(Const. Hist., i. 108), ■' There con be 
no doubt that many of tho impotent 
poor derived support from their charity. 
But the blind eleemosynary spirit in- 
cnleated by the Itomish ChUTCh is 
notorioosly tho cause, not the cure, of 
beggary and wickedDess. Themonastio 
fbondalions scattered in different cnun- 
tiea eoald never answer the ends of local 
and limitL-d xacoout. ThcireatoBtuiRht, 
iodeiKl, bu opfiu to those who knocked 
at them for alms. . . . Notliing oould 
have u stronger tendency to promote 
that vagabond mendicity which severe 
■tatules were enacted to repress." The 
Ghnich and the monastic institutions 
lacked in tlio form tlie; hod asauiued 
the necMsary staff and the money for 
Ml effectoal relief of tlie poor. In the 
altered condition of society the relief of 



the poor conld be no longer separated 
from the police of the poor. Only by 
the temporal leguilation and by tho co- 
operation of the parishes wan Ihe baiu 
police systi-m capable of lH.'iii<: effectu- 
ally blended with tho h umune measures 
of puuper-relicf; and the first only re- 
mind us still too vividly of the wholu 
of the barbarity whieh, with si> mnch 



cording Ui B7 Henry VIIL c. 25 lazy 
vagabonds were to suffer the oltrema 
penalty of the law, " as felons and foes 
of the commonwealth," Acoording to 
I Edward VI. c. 3 eveiy able-bodied 
man who will not devote himself to 
any honest labour, and will also not 
go into service, shall be branded on 
tlie shonlder as u vagabond, and shall 
be assigm-il as u slave to any one who 
will have Uim, to be kept by him for 
two years on bread and water. If he 
absconds he shsll Ite adjudged as a 
slave for life, and if be again runs 
away he shall suffer the extreme 
penalty of the law as a felon. Thia 
was repealed by 3 and 4 Edward VI, 
c. IS. But in H Elizabeth o. !i the 
rule was again inserted, that rogues, 
vupabonds, and sturdy bsKgars shcmld 
suffer capital punishment if they re- 
peated tiieir offence more than once. 
It was only ufion the eonMilidation of 
the whole legulatioD alTocting paupers 
and the auporviaion of Inbourers that 
these barluTitieB disappi'ar. 

(2") The consLiliitHted social and 
political group of laws of 3!) Elizobeth 
IS. for Che time in which it was frumed, 
a masterpiece ; cap. 1, ojuinel the decay' 
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has for more than two whole ceDturicB regulated the English 
poor-relief, is only a new version of this law. The leading 
principles of the gi-eat poor-law are — 

1. The relief of the poor is tho general and usifomi burden 
of each parish. But the pauper has not the free choice of 
applying to any parish at will, for the former laws remain 
in force, according to which persons who cannot or will not 
work are compelled to remain in the same parish in which 
they are domiciled, i.e. in which they were bom or have 
lived for the last three years. This contains at the same time 
the basis of a right of settlement ; yet in such a manner, that 
the poor, according to the wording of the law, find a bare 
subsistence in their present place of abode, and that a removal 
to their parishes only take place in the case of rogues and 
vagabonds, (a) 

2. For the personal functions of this poor-relief the 
parochial office of Overseers of the Poor was created. In 
every parish the churchwardens are to be primarily the 
guardians of the poor, and in addition to them two or more 
overseers of the poor, who are to be appointed annually by 
the justices of the peace from among the well-to-do residents. 
These overseers of the poor aj^ to adopt measures for the 
employment of all persons, who without having the means 
of living, are engaged in no regular trade or business for 
the gaining of their sustenance. To this end they are em- 
powered " to raise such sums of money as they shall require 

ing of (otttrw and houiet of HitAandry ; before Elizabeth inn mnnaerlbiitteara 

c. 3, /or the mai»lena«n: of huAatidry Hsunder the liialoricol conneftion of tho 

and tSUtge; c. 3, /or t\e relief of Uie parochial B^steni. From i^orance of 

poor ; c. 4, for punuAnteiil of rogatM, tlieald oomlilioDS of things, id EDglaiid 

ragi^udt, and ilurdy beggart ; c. 5, nlso tbe very well meant but ill-coTi- 

for erecting of hoipitaU and working mderedodeicoiBrepeatodattho present 

hotueifor tJiepoor; o. S,ioueMng lanat day. namely, to loave tho vhala of poor- 

giCBH to eharilabU %uee; c 12, aaneem- relief to "the Church." 
ing labaarert. Two centnrieB of par- (a) Tho dietricU of the poor-law 

Ijameiitary legUlatiau have not boon Bytitom nro in principle the poriihes. 

ablo materially to improve upon any Iho later leginlation of the rpHtaration 

essontinl nilo of Elizabeth's poor law. yielde<l. however, to the deaire for 

As to tho final result of tLe long ei- eeparattou, and lefl it to lho«o iiiter- 

porimentol oourse of Ic^-ialation, tho eeled to divide tlie pariihea sad to 

earlier Blepa Iiare been m lutor lime organiie for tho umall— ••"■—— — '"- 

wrongly forftotleo. Lamburd, Coke, as thpy are Biiited foi ._. 

and Dalton posd over the old etatutea (epnnito nysl^m of poor-reliel 
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for tlie purpose of providing a Buffieient supply of flax, hemp, 
wool and other goods or stuffs, in order to employ the poor ; 
as also the necessary moneys for the support of lame, blind, 
and old persons and such as are unahle to work, and for the 
placing out of their children as apprentices." Persons who 
refuse to work, they can send into a workhouse or priison, 
and they may also build a separate poorhouse for the poor 
of the parish who are incapable. (6) 

3. For tile purpose of raising necessary means for the rehef 
of the poor, the law empowers the churchwardens and over- 
seers of the poor " to raise the necessary sums by the assess- 
ment of eyery 'inhabitant, incumbent, vicar, and others, and 
every owner of lands, houses, and tithes, etc., in the said 
parish," by which a parochial poor rate was legally constituted. 
The basis of the new demand is accordingly the Christian 
household as sueli, just as in the already long existing chui-ch 
rate, and includes every occupier, whether his house consist 
of freehold or copyhold, in permanent or temporary posses- 
sion, rent or tenure ; and also those living beyond the 
boundaries with their real estate. Thus arises a complete 
fixed tax, wliich was destined to become the basis of all 
larochial taxation, (c) 



^arc 



(t) Tho appomtment ' 

" poor vaH mode arcordin^ to Eiizo- 

' 's law bj the juBtJceB of the pence. 
most bo regarded &a an Innova- 
tion. When'the older law of 27 Heniy 
VIII. c. 25 left to tbo parishcg tlie 
duly of providing for tho employment 
of nhlc-bodied panpers, and helping 
those unable to work, by the churcli- 
wnrdeiiB or two othera, it was naturally 
left to tho poriah to luppoint thoir ngeuta 
on their own rcBponaibility. Tho 
rcuona for Elizabeth's innoTatifm were 
that it was thought that by means of 
this appointment tho very uoeqnally 
distributed and faulty system of relief 
could be better carried out, and that 
sn nppoinliDeiit by tbe public magu- 
trates was considered more effectual in 
the case of a new burden which had 
becu JLitrodDced in the face of somo 
opposition. LnteT pmctica took a 
BieiUura coniBc, by giving tho vi'Stry 



n right of proposing and treating the 
appointment by justices of tha peaco 
only as a confinnation. 

(b) The creation of the ohurch m(« 
in Elizabeth's law is the fusion of the 
former attempts into a niiifona system. 
The Church had always acknowledged 
tho liability of the clergy in respect of 
their tithes. According to the /nt'uno- 
tiant of 1517 and 1559, "all porsoDs, 
vicars, prebcndariei, and others having 
liviogs, if they do not reside npon their 
livings, ilull, provided they have annu- 
ally £20 or more to spend, for the future 
distribute among tbe poor parishionera 
or other inhabitants, in the presence of 
tho churchwardens or other honest men 
of tho pariah, the fnrtieth part of the 
fruits and income of the said livings." 
From this point of view tho mention of 
the parson or vicar among the flrat of 
those liable to contribute, and the pnr- 
liculur prominence givau to the tithes 
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III. In a like spirit the burdenB of maintaining the IjtobbniiS 
ariO bribgt.builhing were provided for by the Tudor legislation. 
The trinodn nccctsitas was regarded as a common bm-den even 
in the Anglo-Saxon State, in which the old popular array, 
which had simk down to the position of a jwsse comitatua of 
peasants, was employed on such services. The Norman period 
enforced the keeping in repair of the highways and bridges by 
the ordinary i>olicfe fines, viz. amerciaments. The widening, 
alteration, and closing of highways was regulated by an order 
issuing from Chancery, a writ ud quod dammuii, by which the 
sheriff was instructed to determine by means of a commission 
of inquiry, whether the proposed change would not be pre- 
judicial to the public. The keeping of ways and bridges 
repair was a constant object of debate in the sheriffs toi 
and in the court leet. An appropriate division was made 
this duty, by which the burden of the highways was incumbi 
on principle upon the small villages, whilst the more oneroufl 
bm:den of building and repairing the bridges fell upon the whole 
connty. Actual use by the public rendered all the inhabitants 
liable to the work of repair (Coke, Inst., ii. 700). These prin- 
ciples, as they had been formerly uniformly applied by the 
Norman administration, were regarded as "common law." 
Their maintenance depended, according to the police practice of 
Norman times, upon a procedure by indictment, and primarily 
indeed by presentment before the King's Bench, the itinerant 
justices, or the criminal assizes. The sheriff could by a 
commission be charged with this tinty, until by 28 Edward III. 
c. 9 this part also of his judicial fimctions was withdrawn 
from him. Besides this there lay an ordinary indictment by 
private persons against the responsible parish. By 22 Henry 
VIII. c. 5, sec. 1, presentments before the general sessions <)£■ 
the justices of the peace were allowed to be of equal effe 
with those laid before the assizes. Last of all, a financi 



aa obJGclB liable to taxation U ex- pe^k1bAve^clI]aiuodn-ithillmod<^^ 

plained. So long oh Eliiabctli'B lnw limits. Aedording tu atstcmuDl 

wiu enforoed in ita original eensc by Conda and NicbotU it amounted u 

the "indnstriuua (unplojDipnt" ar Uic jefir 16S0 to £1S8,S11. 
poor, the total masH of poor rattd s|>- 
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criminal informatioD ex offido could be laid before the c 
law judges. 

The Tudor legislation practically simplified and eupple- 
mcnted these principles. The Statute of bridges (22 Henry 
Vill, c. 5) impOBesthe duty of contributing to the bridges upon 
all householders, whether they possess lands or not, and upon 
all real estates, whether their owners live in the county or 
not. The troublesome and inadeijuate procedure by indict- 
ment leads further to the formation of a new parochial 
office (according to the principle of the division of labour), 
that of Surveyor of Highways, by 2 and 3 Philip and Mary 
c. 8. To this officer of the parish is now transferred the 
primary duty of keeping the highways in repair, and, with 
this object, he is empowered by the statute to make liable 
to manual and cart services, in proportionate gradations, 
according to the extent of their real estate, all the inhahitantB, 
landowners, as well aa the possessors of a team, householders, 
aa well as cottagejs aud labourers with their own households. 
Thus the same bases of a parochial constitution were laid, 
as in the case of the poor-law system, namely, the parish 
a8 the district ; the surveyors as local officers, elected by the 
members of the community liable as responsible representa- 
tives of the communal-duty ; performance in kind in propor- 
tion to the size of the household and the real estate, which 
in later times was gradually changed into a money rate 
irding to the scale of the poor rate. (3) 

able tn wmk uiil who ie not in a 
doniiatic telBlinn nt aiinunl eervice, 
muBt nn the wtnc diiy da muuunl sar- 
vici' eitlier in perwiii or by an able- 
bodieii rapreBBiilBHYP. PerwinB nf tbe 
m'ddleclBW (f t I 'ltiii4:K:iiii]tiBl rent 
fruiu land i.o n^il )<T<<)<i'iiy) iiro 

to furn »b l« - V.\\.\ i' \". mc 

2) The I „kii,j ilir. |„^||- 

«a B u then I>..k> J wyw |kt- 

for anccs n k d Aouidiiit- 1<> 5 
FlZHbttbc 13 and 2U Elizabeth c. S. 
» X work ng days ntre liied by tbe 
jUBt i^es of the p ace for the rtpairinc 
of tlie ruods. uut in naac tbp niaautil 
wurk provided by Lkw uub iiisuHioiviit, 



(3) The biRhwny sUilute 2 and 3 
Fki]i|i and Mury. c S. graduated the 
fiarncliial burden in this imuKier : evoiy 
juifKCBsor of an acri; of lund has at a 
gifeii duy nr pIftCB to proTide a waggon 
or a airt, drawn by cicn, bnnea, or 
utijer beaata oF dmught, according to 
tb? ciututn of the couiily, together 
with two able-bodied men and olher 
tequfailo iitcnHlls. Every owner of a 
team or pinugli in the pan'ab haa also 
in like mnnncT to provide a waggon 
with two men ; inntead of the woggon, 
on dtmnr.d, two luon itiuiit also be pro- 
vid(d. Every other inhabitiiiit, houtC' 
bolder, cotluger and lalxiurtr nbo is 

VOL. n. 



210 



Constitutional History of England. 



Closely connected with this reconstruction of the highwaji 
liabihty are the highway police regulations. According to t 
older highway statute the courts leet are to inquire into E 
offences against the statute and inflict fines and amerciai 
meuta. In case they neglect their duty, the justices i 
the peace shall hold inquiry at the sessions. But according 
to 5 Elizabeth e. 13 every official information of a justice of 
the peace touching a "highway out of repair" shall havi 
the force of a presentment by twelve men, and on 
ground of this " conviction " the penalty shall be immediatel 
inflicted. A police regulation affecting the breadth and clew 
ance of the highways had been already contained in 
statute of Winchester (18 Edward I, c. 5). By 5 Ellzabetll 
c. 13 these provisions were speciaUzed, and became still 
further si)ecialized into highway regulations touching lighting 
the roads, keeping them dry, sign-poats, milestones and the 
removal of nuisances of all kinds, the enforcement of which 
now pre-eminently devolves upon the justices of the peace. 
Already, by the statute of Winchester, the constables were to 
make periodical reports as to the state of the highway^ 
which duty in later times passed to the surveyors of higl 
ways, 

A somewhat different, though in many respects an analogous, 
course was taken in the arrangement for water communica- 
tion. Regulations for harbours and navigation were <xt3X-— 
nccted with the old constitution of the so-called Cinque Port 
A lighthouse and pilot code follows under Ehzabeth, simuj 
taneously with the formation of privileged corporations I 
this purpose, for duties and rights of this kind could not 
well he incorporated with local parochial unions. A similar 
system was followed in the dyke-unions, which were formet 
as the nature of the land required, of the persona intereste 
Commissiotters of seiccrs had been ah"eady created in ' 
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this Bervii* did not accura the parish (Dalton, " Juttico," o. 28). H 
ngainat an indictment fnr roude iiisuf- anteat^rj, aocordinfity, iu luch a 
Si^iontly kepi : for the statutee are only tliut auiiplemeiitury taiea shoald 1 
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[iddle Age3 and were more exactly regulated in the spirit 
if the older institutions hy 23 Henry VIII. c. 5. (3") 

IV. By the foregoing regulations the bfUliDe tonslilulion anil 
a ntto spStEin of pnroci&fal intis became conBohdatod, depending 
upon the three following facts : — 

The district of this vJUage is the parish, which nowthruets 
into the backgi'ound the old tithings and townships with the 
decaying office of constables. The overseers of the poor and 
of the highways, the poor rates and highway rates, now 
form the connecting link between the ecclesiastical parish 
id the temporal State. 

In the system of parochial offices, those of the church- 
'nrardens and overseers of the poor are, in the first instance, 
intentionally associated together — a practical expression of 
the "non-separation" of Church and State. In their church 
fonctions the churchwardens are subordinated to the ecclesi- 
itical authorities, and, in the poor law administration, to 
temporal magistrates (the justices of the pence), moreover 
[th rights and duties similar to those of the overseers of 
te poor. The right of the parish to elect its churchwardens 
itinues as a popular elective element aide by side with 
le right of the justices of the peace to appoint the overseers. 
The right of the parish to vote the parochial taxes for the 
church rate, and the right of the overseers of the poor to 
le^-y a tax for the poor rate, mutually modify each other by 
constraining to harmonious working. Somewhat less impor- 
tant appear the offices of overseers of the highways and the 
<ns tables. 
Tho parish rates from this time gain a much increased 



^wOOns tables 
Hb The pai 

^r (3-) The c 



(3-) The 

re;^ln(ed Bn»nliiiK to nther principirt 
The kricping of the drains in repair ia 
the permanent intermt of the land and 
nnt of tbe pamoliial union as snch. 
The necesHiry ooutribntioDg for thia 
porpoee, learr* rattt, iren? bv lav 
chBrgpd tn Iho endangered landowner 
M liu* (C Hon. VI. 0. C). Bnd not to 
the occupier, like the piuiali mt(s. Tlie 
' IMcsaar^ magieleriBl powers were givpu 



bj ft royal pommiflaion. 
fonns a eourt a! record, tbat ts, a court 
with diBCtftionnry ponal and eieontive 
povers, and proreeda oorordiug to oir- 
cumet&nces by inapiM^tion or with a jury. 
either according to tho cuetnin of Ibe 
dykc-nnions or norordintt to aei-d and 
diBcrction, At thesameliine itenforeea 
by annimary penalties tbe police regu- 
latioiu it deoKea. 
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importance. Tlie demands made upon the commonwealth 
were in the Middle Ages simple, bo long as the labouring — 
classes were included in great numbers in the larger houM 
holds. The village system in the Middle Ages embrocet 
moreover, only functions io which personal service and pei 
formance in kind predominated (such as militia, courts i 
law, police, and making of highways). To the moderi 
parochial system finance was also added. The church rat^ 
was indeed still often raised in a patriarchal manner fa| 
certain church purposes, by the levying of a poll tax of od| 
penny; the poor rate, on the other hand, waa a considerabta 
uniformly levied rate, exacted by the overseers of the pootj 
Sach was also the bridge rate. The making of highway 
was still managed by performances in kind, but they are 
esBentially incumbent upon the same class of occupiers and 
landowners. The system of a parochial taxation, which is 
based upon the household according to the scale of the visible 
profitable property in the parish, is thus the ordinary type 
of all parochial taxation. Certain deviations from it in the 
church rate, in the burden of making the roads, and in the 
police contributions were easily ignored, as the differences 
were scarcely worth mentioning, and their correction would 
have involved a disproportionate elaboration of accouDtq 
The poor rate could still be regarded as the regular tax, i 
all else merely an appendage and addition to it. Leg! 
analogy, simplification of the business of assessmei 
habituation of the ratepayers to it, and the common exeroi 
of the functiuna of a court of higher instance hy the justioi 
of the peace, all worked together to bring all local rates 1 
degrees under the same category as the poor rate. 

In consequence of all these manifold duties which devolv* 
upon it, the parish has gained a stirring hfe, and with it also 
the energy for new formations, which appear in the form of 
parochial committees for parochial purposes. The committeea 
of assessment date back to the Middle Ages. Beside tfaoi 
there now appear committees of jurats: that is, four or ei^ 
arbitrators appointed on oath for the amicable settlement i 



I 

I 



disputea between neighbours. Frequently a kind of paroeliial 
administrative council, a committee of aMislance, is mentioned, 
consisting of thirteen persons, who have formerly been church- 
wardens or coustables, and who afterwards formed the later 
BO-called select restries. 

Prom the whole system of the new organization there 
Bprang up further a right to make by-laws, a right which 
at first proceeded from the practice of the court leet. If 
the parish undertook the levying of public and constitution- 
ally recognized contributions, Buch as the church rate, or if 
it fulfilled legal obligations, such as making roads and 
reUeving the poor, it was also to be empowered to make 
rules for the "better fulfilment of them." In this spirit the 
judicial practice in early times recognized the resolutions of 
the majority as having the binding force of law : " By- 
laws for the reparation of the church, or a highway, or of any 
BUch thing which ia for the general good of the public " (Coke, 
Eeports. v. p. 63a). The condition was, however, here 
observed, that no rate should be raised but for such legally 
authorized purposes, or for such as, like the church rate, 
were based upon old custom and indirect recognition of the 
law, and that nothing might be enacted which was againat 
the common law. (4; 



(4) For Iho onnBolidHted pariBli odd- 
•Utalioa of this pi-riod the treatise uC 
Toolmin Smitli, olio with pcreonal 



predilectioD underloob the uneattbiDg reqaired that the polii 
of thu pururhial sfstcln, irliich bud the memberB of the 



b; law OB a common obligation. The 
judgmeDls quoted by 8oiilti, taken Ui- 
getter, refer to the older law whii-h 



been almost buried : 

Mntiiiy, IH a most valuable work (" I'he 

Parish, ilB Powera and Obligation at 

Law," London, 185T.8VO). Noratotbe 

historical Dierita nf the workdimlDiilieil 

br Toriuiu one-aided legal viewa, whii^U 

^ Tere lare to ntiBe from the contrast to 

ki|be habitual disregard of the looal 

nwiochial life and to the modem oen- 

r.snliiatioa. Among IhcBa errorR the 

^ priuoipol one i* the over-eatimution of 

puoobial aatononi}'. The right of 

nuking tbeir own bj-lawa, and the 

light oif irlf-taxatioD only eiiBled id 

£»gJaod for objei-ts and purpoaeB, 

' irhkb were eotuiled upon Ihu piirixb 



rendered themselves liable Bhoiild be 
isiBod by tlie community, and the aub- 
aidiea voted to Parliament apportioned 
amongst them (Smith, 558, 563). Of 
the groatest interest ia the oonttlitution 
of tlie oommitteea, whjph were or. 
gani!^ as they were required, Com- 
uiitlee of jurats {Smith, 'J 29); committee 
of assistance (229); committee of watch 
and ward (230); committee for assess- 
ment(230); oommitlee for raisinKand 
diatributiog poor relief, for sodit, of 
deatmotion ot vermia (2:10). Thia la- 
boriouB parochial govommeDt waa the 
meaoa of bringing about many village 
fwitivilieii, wuct'tning which the Bishop 
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All these mstitutioiis taken together determined the powers 
of the vestry. A constitutional right of being consulted 
resided in the parishioners only in the case of the church 
rate, owing to the circumstancea of its origin. To this right 
was added a similarly acquired right of electing church- j 
wardens, or at least one of them. A right of electing thsT 
surveyors of the highways had been already given by stat.^ 
2 and 3 Philip and Mary. A right of proposing candidates 
for appointment as overseers of the poor was naturally 
added. A right of proposing or electing the constables 
belonged, according to time-honoured custom, only to the J 
court leet, and this latter, which was dependent upon special! 
privilege, includes a different circle of persons than the parish.^ 
and falls into decay after the fifteenth century. A right of 
electing the constables, based upon principle, could under 
these circumstances hardly appear. Many questions of local 
government were, however, naturally brought up by 
oEBcers for discussion before the parish, without a legi 
obligation to do so. From the time of the Stuarts, 1 
development of these customs was certainly different in 
different places. Where a wealthier class of tenants or 
freeholders existed in country parishes, and agricultural 
husbandmen in the borough parishes, such open vestries 
busied themselves pretty actively with parochial affairs. In 
other places the active participation in such affairs was 
limited to an old committee of parishioners or an adminis- 
trative council of former overseers of the poor and constables, 
which easily filled up its number by co-optation. After a few 
generations this institution appeared, under the name of a 
select vestry, as an established custom. Again, in other 
places everything was restricted to the annually appointed 
and chosen officers. In such matters political leanings have 
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nf Balh ntmnimcesontlie 5th of Novem- 
ber. 160S, thnt hiB parochial clorg; Bra 
'if opinion tliut such villajra feBtivitica 
should be retained (BmiUi. 499, SOU). 
Sut^b e<cle«irutioiil, judioial and other 
feoaia occur under the nonu of " ales" 



(88 among iJie Qfrman ptManta. lha,_ 
" SiadcOiier," eta.), uiid are kno* 
more BpeciuU]' u bridge-alei, ohurc 
alei, clerk-BlCH, give-alea, lamb-ah , 
leat-alei, uidAunimer-alea, Boot-ftiM 
WbitBUD-ales, and otburs. 
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liad leBB influence tlian local exigencies and convenient 
fVustom. 

V. The newly conetituted parisli now becomes immediately 
wnnected with the COUnlg politt atlin in fsl ration, and especially 
with the rountp magisttatES, and. through the justices of the 
>eace, comes into further connection with the central Govern- 
ment. 

The legislature, immediately on the constitution of the 

'parochial system, took care to form a court of higher instance, 

well in the case of the taxes as in that of the local 

[ovemment. In the case of the taxes this was most effectu- 

lUy brought about in the matter of the poor rate. Two 

mstices of the peace approve the rate assessed by the over- 

leera of the poor. Two magistrates of the same class may, 

I the parish shows itself incapable of maintaining its poor, 

»Bsess another village within the hundred to supply the 

leficiency ; and if this also is not sufficient, the quarter 

KBsions shall assess a parish within the county "to make 

.." The quarter seBsions decide the appeals against 

the rating. Two magistrates issue the writ of distraint, if 

execution is resorted to. Two magistrates receive the accounts 

of the retiring overseers of the poor, and enforce the delivery 

of the amounts if necessary by writ of execution, subject to 

an appeal to the quarter sessions. The quarter sessions 

—.assess every parish at a proportionate rate for needy persons 

1 the prisons and hospitals. By orders of the magistrates 

jnestiona of the right of settlement, of conveyance of paupers 

I their parish, and compensation for disbursements arising 

tetween the several parishes are decided. In the province 

' the management of the highways they fix the working 

lays for repairing the roads, decide appeals, and afterwards 

I necessary supplementary tax, should such he needed, 

Iccording to the scale of the poor rate. In the case of the 

rate, the imposition is made immediately by the 

larter sessions, 

1 the department of the local government, the appoint- 

JBent of the overseers of the poor is, in the first place, made 
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by two jnsticea of the peace. Two magistrates enforce by 
fines the holding of monthly aittinga, and by the penalty 
imprisonment the presentation of an annual account. Two 
magistrates approve the industrial employment provided by 
the overseers for the parish poor. By the order of two magis- 
trates, the poor are kept at forced labour, are compelled to 
serve apprenticeship, relatives are summoned to contribute 
to the support of destitute persons, and the father for his 
bastard. The magistrates may in urgent cases order relirf- 
for a needy person. They compel by penalty the overseers of 
the poor and the constables punctually to fidfil certain official' 
duties. The quarter sessions, finally, are the general court, 
of appeal for "' all persons who feel themselves aggrieved byi 
any action or neglect of the clinrchwardens or overseers of- 
the poor" (43 Eliz., c. 2, sec. 6). For the surveyors of the 
highways, whose appointment is in this period still made by 
election by the parish, the quarter sessions, together with 
individual justices of the peace, form the controlling coiurt 
of higher instance for the due carrying out of highway regula- 
tions, and they decide in their sessions legal points which 
may arise. The management of the county bridges is tbQJ 
inmaediatc province of the quarter sessions. The subordi- 
nation of the constables and their duty to appear periodi< 
cally at the sessions to make their presentments, and 
report upon the state of the roads, was a relic of the ol 
police system. With the decay of the court leet the appoint- 
ment of the constables passed more and more to the b( 
of magistrates, and from the right of appointment arose in 
practice also a right of dismissal. The coroners were by 
1 Henry Ylll. e. 7, rendered subordinate to the magisterial 
power of inflicting penalties for breach of duty. Only tli«: 
churchwardens are subordinated to the justices of the pei 
purely in their capacity of guardians of the poor. 

As the local officials were in all matters made responsible 
to the magistrates, so also by the subordination of the office 
of justice of the peace to the central administration, that 
unity in the administrative system was attained, which, 
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the continental States was only tecbnieally developed Bome- 
what later by the formation of a " Slaatnrath" and "Behorden- 
eifstem" for the provincial and diatrict government. The 
police control, especially that of the police for trade, labour, 
and order, the State and pariah taxation, the militia system, 
and that of all other more important branches of the temporal 
iidministratiou, had now been thoroughly regulated by statute 
and ordinance, and the couauillors of the Crown were now 
regarded as responsible to the King and to Parliament for 
the due execution and maintenance of this legal order. It 
was necessary, therefore, to allow the Privy Council and its 
delegates the means for conducting the government of the 
country according to these laws. The governmental system 
of the Tudors bad accordingly already carried out the system 
of administrative control of modem government in all its 
three functions. 

1. A disciplinary or penal power for breach of the law 
over the persons of the magistrates, sheriffs, and military 
commissioners, and through these over the constables and 
all other executive officers of local government, ia effectually 
exercised by the right of dismiHsal of all these officers, who 
from the Lord Chancellor down to the village constable, are 
revooably appointed {duntnte bene placitx)}. Beyond this, 
however, there extends also a right of inflicting summary 
punishment, ancb as from its origin in the Anglo-Norman era 
(Vol. i. p. 195) had never been given up by the kings. As this 
right had in the preceding period been even put into execution 
against the members of the common law courts, and had 
only gradually fallen into disuse on account of the honour 
of the permanent judicial office, so did the exercise of it by 
the itinerant justices, and in consequence by the magistrates, 
who had taken their place aa permanent custodes pack et 
jiisticiarii, become a more and more natural consequence. 
It is, accordingly, in fact, only a declaration of the existing 
system, when the statute (3 Hen. VII. c. 1) touching the Star 
Chamber reaervea to a select committee of the Privy Council 
a penal juriadiction over all abuses of office of whatever 
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kind. It was only a declaration, when in 4 Henry VIL c. 
12 the King issued a solemn address to the magistrates, 
exhorting them to the faithful exercise of their office, if they 
would avoid his highest displeasure, and under threat of 
immediate removal from the eommission and punishment 
for disobedience. That this penal jurisdiction was com- 
paratively seldom exercised, was only a consequence of the 
more simple and effectual right of dismissal. 

2. A power residing in the central administration, 
trolling the orders and precepts of the magistrates, was 
result of their position as delegates of the royal judicial and 
peace powers. As this had always esiated for the measures 
of the itinerant commissioners, it was natural that this 
power should, as a reservation of a continual interventii 
on the part of the royal government, stipplvndi et corrigei 
causa, proceeding from the Privy Council as well as from till 
King's cabinet, be equally valid in the case of this permani 
commission of magistrates. Hence followed in the first pli 
the obligation of the local commissioners to make report 
{certiorari facias), and to obey the direct mandates issuing 
from court. In like manner it was one of the functions of 
the itinerant justices of assize, in their character as the 
highest cmlodes pacts, and as representatives of tlie ceni 
courts (as which they had been regarded since Henry VIi; 
duly to instruct the magistrates, to warn tbem, and threaten 
them even with deposition and punishment, as vei"y often 
happened. In fact, there was only too urgent cause foimd 
for exercise of this supreme jurisdiction, in consequence of 
the partiality and demoralization in a generation, which had 
grown up amid the party struggles of the Eoses, and which 
continued under the party struggles of the Eeformation, All 
proposals of Parliament for the abolition of the abuses and 
mistakes of the administration gained their effect only through 
these corrective powers of the King and the royal coum 
which controlled the magistrates, the sheriff, and the 1( 
boards. 

3. This controlling court becomes of itself a double 
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remedy, that is, as a court of appeal for the protection of Bub- 
jecta, so soon as it exerciBee its jurisdiction on the motion of 
corporations or private persons. The innumerable petitions of 
private individuals addressed to the King and the royal council, 
as well as to Parliament, presuppose that the King and the 
royal council can and ought to interfere noirt^mdi causa with 
the orders and measures of the county and local administra- 
tion. Its existence as an administrative court of higher 
instance is an especial presupposition of all parliamentary 
action with regard to national grievances. If, accordingly, 
the historians of this period as ' well as the Parliaments 
complain of the severity and impartiahty of certain measures 
of the Privy Council, any denial of the principle of these 
corrective powers is perfectly ahen to the Tudor period. (5) 

From this building up of an administrative system from 
the parish to the Star Chamber and to the King's cabinet, 
it results that the permanent constitution of the common 
law courts could only in a limited degree guarantee the legal 
rights of individuals ; that, on the other hand, whilst the 
personal will of the King and of the Privy Council in the 
Star Chamber could to a great extent prevent injustice and 

admitiidtrative ooutmllmg powur SDd 
Foiirt of appeal of the rojnl conncil 
(oabinut) wu almost abdiBhod {tidt 
infra, obnp. 1,) ; wiiiUt in other dirop. 
tioDsrireeliag of judicial independence 
and of judicial duty all l^igotlier hiut 
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It was not until the period of the 
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partiality, they could also themselves inflict these evils, so 
soon as an exercise of the royal power in a monarchical 
spirit ceased, as was the case after the death of Elizabeth. 
With the period of the Stuarts, accordingly, Parliament 
begins to aim at restricting the supreme administrative power. 
In another direction it is apparent, that the judicial indepen- 
dence which resides in the honorary oflBcers of self-government 
by virtue of their possessions, contains the requisite energy 
to resist a despotic government. Finally it becomes gradually 
apparent, that the cohesion which the lower strata of society 
have gained by the local constitution of this period, both in 
Church and State, has engendered a manly spirit which is 
able victoriously to face the constitutional struggles that 
ensue against absolutism in Church and State. 
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FIFTH PERIOD. 

THE STUARTS AND THE CONSTITU- 
TIONAL CONFLICT. 



CHAPTEE XXXVII. 



Jambs I., 1603-1625 
Charles I., 1625-1649 
The Republic, 1649-1660 



Charles n., 1660-1685 
James II., 1685-1688 



The English Eeformation had made the monarchy the sole 
heir of the papacy. Though, with the abolition of the long-dis- 
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puted foreign supremacy of the Italian Head of the Church, 
an important step had been taken towards the emancipation 
of the intellect, at the same time a serious step had been 
taken towards imperilling the national constitution. The 
contrast which had so long and so deeply moved the Middle 
Ages had thus become planted in the heart of the constitu- 
tion. Until the period that now commenced, the boundary 
between Church and State had been guarded by national 
jealousy; now the barrier between the two had fallen, for 
both had become united under a single sovereign lord. The 
two tendencies of the human mind, which had hitherto 
embodied themselves in Church and State, had now become 
internal contrasts in the State itself. 

According to the time-honoured popular idea there was 
only one Church. But the living generation found itself 
involved in a bitter controversy as to which Church was 
the true Christian Catholic Church. The possibility of each 
being equally entitled to be so regarded, or even of a tolera- 
tion of different creeds within one political system, was as 
yet quite alien to the ordinary ideas, and was in fact im- 
possible, so long as each Church regarded the right of 
solemnizing marriages, and all the important bases of private 
family institutions, as well as public education and numerous 
other legal conditions of family life as the subject of its 
exclusive legislation and jurisdiction, subject to the ecclesi- 
astical coercive control, which like every other political power, 
could only be a concentrated and exclusive power. 

The Roman Catholic Church, where she had the power, 
enforced this view of her right by fire and sword. She had 
strengthened herself in the sixteenth century by serious 
reforms and by strong alliances. The Pope, and the Catholic 
potentates of the Continent, kept up an agitation by means 
of emissaries, by entering into conspiracies and by releasing 
the English subjects from all obedience to the English throne 
and supremacy. Such opponents could not be combated by 
endurance. The scenes on Saint Bartholomew's day in 
Paris, and those which took place in the Spanish Netherlands, 
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made abstract toleration in the aisteenth century an im- 
possibility. The Crowo of England was not able to protect 
and maintain tlie national Church in any other way than 
by constituting it the only true, and the sole rightful Church 
both in the eyes of God and of the law ; it could only uphold 
the greater Christianity of the new faith, by exercising its 
right of constraint in a more moderate and more human 
fashion. The attitude of the Crown towards the old Church 
was thus indifipntably established. 

But as early as the second half of the sixteenth century, 
differences began to spring up in another direction within the 
reforming party itself. The idea of a mere national Chm-ch, 
without change of dogma, had under Bloody Mary been 
proved to be utterly worthless. The monarchy was obliged to 
confess that the new work, without inner conviction, had uo 
hold, and that in many parts of the country the reform had 
not as yet been understood. Therefore, in spite of serious 
Bcraplefl, it had been necessary to resort to the peculiar 
weapon of the Reformation, the Hcence to read the Bible, 
The eifeet was, that the people began to expound the so long 
prohibited Bible with that kind of prejudice " with which 
an English jury is wont to regard evidence, which one party 
in the action has endeavoured to suppress." With esaroina- 
tion and inquiry doubts now aroae in individual minds as to 
the new hierarchy. Simultaneously with the dogmatic refoi- 
mation under Edward VI., disagreements appear between the 
more moderate reformers, who are satisfied with the doctrine 
and liturgy eBtablishetl by authority, and those stricter 
reformers of the school of Zwingli and Calvin (analogous to 
the controveraial points between the Lutherans and the 
Reformed Church), and nourished by intercourse with the 
reformed clergy on the Continent. The Government itself 
had held up the Roman Church with its external pomp, its 
miracles, its relics, and its traffic in indulgences to ridicule 
and scorn. With the permission to read the Bible, there 
was added to the mistrust of the authorized teachers of the 
I Church the charm of personal research and the national 
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chariLcteriBtic of striving after individual indepeudenee. 
Bcboola held to the opinion tbat holy writ was alone Buffl^ 
cient, not only in matters of faith, but also for di&cipltX 
and the honour of God, and tbat each individual had i 
right to interpret the Scriptures independently according \ 
bis own lights and his own conscience. But a further restil^ 
was, that the legality of Convocation, as well as the autho^ 
rity of the canones, was disputed, and in this manner opposi- 
tion was directly introduced into the State. A fruitful soil 
for this personally honourable opposition was found in the 
rising classes of the yeomanry, the citizens, and a part of 
the gentry, but especially in a part of the theologically 
educated lower clergy. Aa ia ever the ease, the ideas of 
social classes hlend with those of the religious, and, accord- 
ing to the degree of influence the latter exercise, dissent 
takes the form of a Presbyterian constitutional ideal, or 
inclines into the more thorough-going tenets of the later 
Puritans, or finally to those of the Independents, who deny 
the Church as an institution, and desire to make the clergy 
elective parochial officers, entirely dependent upon their ( 
stituents, who elect them. Though these different schools a 
thoughtshowed themselves in Elizabeth's time only sporadical 
and then only in narrow circles, yet they soon manifeste 
themselves in attempts at forming sects and conventicles, in 
dissensions between the parishes and the authorized parsous, t 
controversial points between the parishioners amongthemselves 
and yet more particularly in the manifold differences in t 
externals of the places of worship and in the form of the service. 
From the point of view of the State Cliurcb. Elizabeth 
determined to auppresa the irregularities in the Church 
service which resulted from these causes, to take action^.. 
against the conventicles, to depose dissenting ministers, anM 
to visit the issue of polemic pamphlets with severe peualtienH 
But, through this course of action, honest conviction was 
driven into opposition against the royal authority itself; 
Cartwright, in his bold thesea, even disputed the supremacy. 
"Church matters should," he urged, "only be settled byj 
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Church oEBcials and eccleBiasticB, entitled, even without the 
consent of the magistrates, to adopt eccleBiastical ordinances 
and ceremonies," This opposition was surely not unwar- 
ranted, in a work of reformation, which was so external in 
its starting points, and had remained so long external in its 
course, as the English Reformation. Elizabeth, however, in 
thns checking it, followed her religious conviction and her 
policy. In the deep attachment of the people to her person 
and in the triviality of the differences between the essential 
doctrines of faith, this side of the opposition still appears the 
subordinate one. (1) 

But in spite of continual disunion among themselves, 
the reforming schools remained united in their demand for 
the creation of a national Church, that is, united in their 
opposition to the "papists," who were now regarded by the 
national jealousy in the hght of treasonable subjects, who 
cleaved to a foreign ruler. How Parliament would have 
acted if left to itself, is shown by certain acta of violence 
and by ceaseless complaints concerning the leniency shown 
to papistry. The Crown, by legislation and administration, 
did its best to suppress the remains of Catholicism ; yet 
from Elizabeth to James II. there was no single time at 
"Tirhieh the Crown granted as much as Parliament and the 
i^pnlar voice really demanded. All clamoured for coercive 
measures. In the eyes of the Presbyterians the persecution 
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of the Catholics was not sharp enough ; the Episcopalians 
demanded greater severity against both. All approved such 
excesBes of the Government as were directed against 
other party. 

In this department of political activity it first beci 
manifest, that the Crown had by the Eefonnation gained 
new independent position, and that its supremacy had alt« 
the character of the prerogative, just as in Germany the poi 
tion of the reigning potentates had become altered by the 
called jitH reformandi. In the province of the Church. 
King rules ae absolute monarch, with a bureaucracy ; ii 
province of the temporal power, on the other hand, only as 
constitutional authority, with enacting Parliaments and indl 
pendent comntunitates. Both systems were in daily contt 
with each other. But a power that ruled with unlimited s' 
in what had hitherto been the higher sphere of the Churohj 
felt a natural desire not to be bound in the temporal sphere 
by the resolutions of the Lords and Commons. As every poli- 
tical power bears within itself a tendency to develop into abso' 
lutism, so the monarchy thus gained an inevitable tendeni 
to transform the State into an administrative system after 
pattern of the Church. 

AVith clearness and decision Elizabeth had taken up her 
position under these circumstances. Her government, with 
the assistance of her council, continually draws conelusiona 
from the royal supremacy. The Act of Supremacy declares 
all ecclesiastical legislation and jurisdiction to be an emana- 
tion from the Crown ; the eeclesiastieal oath of allegiance 
uniformly embraces all ecclesiastical and temporal persons 
holding any public office, down even to the lower and indirect 
officials and servants of the state. The Act of Uniformity 
subordinates ritual and Church discipline to the regal power. 
Later legislation endeavours by supplementary measures to 
crush rising opposition at all points where it shows itself. (1") 
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TheBe measures contiuued to be employed with greater 
rigour against the oppoBition on both aides ; often severe 
towards individuals, yet without violating the formal law, 
which even in the proceedings against Mary Btuart, that 
were purely determined by political motives, was on Eliza- 
beth's side. With the same sagacity Elizabeth kept within 
the constitutional limits of her royal power. She knew 
that her military, judicial, police, and financial sovereignty 
could no longer be severed from the legally acquired and 
constitutional participation of the propertied classes; she 
never ignored the fact that her own title to the Crown was 
dependent npon secular law and upon the recognition of Par- 
liament. The divine mission of the monarchy, of which she 
deeply convinced and fond of speaking, she considered 
Bfi perfectly compatible with it. With the due recognition of 
the position and influence of Parliament, she united the newly 
iKCquired rights in such a fashion, that (1) in the legislation 
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Church, demands that tbe authoritiei 
shull punish atboista and papista if 
they refuse to participate in the true 
iireaching of Ood'e word. Had Eliza- 
beth given free scope to the dissent of 
those limes, thero would beyond doubt 
have resulted only a divided and still 
more intolerant church system ; a 
" church of the apostolic era," with still 
more rigorous principles touching dis- 
cipline and ritual. Later results have 
only too completely confirmed this. 
Elizabeth was not wrou); in replying to 
the Emperor Ferdinand " tliat she could 
not grant ecolcsinslical toleration to 
those who disagreed with her religion, 
being agutust the laws of ber Parlia- 
ment, and highly dangerous to the 
state of her kingdom, aa it would bow 
variou* opinions in the nation, and 
would oheruh partiea and factions that 
miglit disturb the present tninijaillitj 
of the common wealth," A gcmeiatioa 
was at least yot requited, after the 
under Mary, lo give tbe State 
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affecting internal eccleaiastical affairs, she claimed the excli 
Bive initiative for herself and her clergy ; (2) she causod 
enlarged administrative powers, which the ecclesiastical ci 
flict had called forth, to be sanctioned by acts of Parliament] 
and (8) in circumstances of war or national disorder si 
granted extraordinary powers by ordinances, and also granted 
her officers dispensation from the existing laws. But she 
made a very moderate use of these powers in cases, for 
which even the Parliaments of the eighteenth century would 
not have refused an indemnity bill. She justified reservation 
to herself of the initiative in the legislation touching internal 
Church matters, by saying that changes in matters of faith 
ought not to be brought about by resolutions of the majority: 
and that Parliament had no traditional rights to claim in 
province. 

But it lay in the nature of this political government, thai 
such a position did not satisfy many views and interests 
among the immediate surroundings of the Crown. In the 
Privy Council, even under Elizabeth, a notion had ah*eady 
gained ground that, in addition to the ordinary prerogative of 
the Queen, there existed also a " supreme sovereignty," which 
was also called the absolute power, and &om which -was 
primarily derived the legaUty of extraordinary measures 
extraordinary difficulties. The professional bureaucracy 
only too ready to look upon every impediment to a govi 
ment measure as a "difBculty," which could be redressf 
by the "supreme sovereignty." Proceeding to still greal 
lengths such conceptions took root among the clerical offioi; 
of the State Cbui'ch of the time. The new position of the 
bishops as delegates of the royal power had lost its indepen- 
dence as an estate. Their highest court, the Court of Hi; 
Commission, had become purely a body of functionaries, wil 
out cither the concurrent enacting powers or the control 
an estate, with an ordinary criminal and disciplinary ji 
diction, which is acted and re-acted upon by the machini 
of the Star Chamber. The system of these bureaucrat 
bodies extended still further into great provincial councila.1 
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these courts had adopted the administrative forms and 
masims of their ecclesiastical model, that is, of the pure 
bureaucratic system. It was natural that within this adminis- 
tration new legal conceptions should be formed. Whilst in 
^Germany the modem bureaucracy was the outcome of new 
!gal doctrines, ho here new legal conceptions emanated from 
'the already existing official bodies. They coincided with the 
old jealousy between Parliament and clergy and with the 
justifiable aversion of the clergy to be subordinated to Parlia- 
ment, with its varying party-majorities. Through the daily 
contact of the spiritual and t«mi>oral administration, the 
conceptions of the authority of a spiritual ruler were involim- 
tarily transferred to his attitude towards Parliament and the 
laity. "Whilst the era of the Middle Ages had formed its 
constitutions not by reflection, but according to the sense of 
right and interests and by tradition, here for the first time, 
theoretical systems of the royal right arise, which are formed 
pre-eminently from theological views and theological polemics. 
The assemblies of the clergy in both Houses of Convocation, 
icame from this time forth the centre of political doctrines 
absolutism. After a few decades the clerical conceptions 
ire consohdated in the canoncs of the Convocation of 1606, 
rhich, however, were not yet published. These theses go 
;k to the origin of human government, which they look for 
the patriarchal rule over the family as it appears in the 
Id Testament. "In those golden days," it was said "the 
ictions of the king and priest were the true prerogatives of 
the right of birth ; until the wickedness of men brought in 
usurpation and so troubled the clear stream from its sources 
with foul admixtures, that we must now seek in prescription 
right we can no longer ascribe to birth." Deriving thence 
doctrine of unconditional obedience to the King's ordi- 
ices, it proceeds, " The King's power is therefore from 
that of Parliament from men, gained perhaps by re- 
illion ; but what right can arise from rebellion ? Or even 
it had arisen from voluntary concGBsion, could the King 
spose of a gift of God and break the disposition of Provi- 
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dence? Could his grants, though not void in themselves, ' 
valid as agaittet hie posterity — heirs Uke liimself c 
gifts of Creation?" (2) 

Tht! fate of the monarchy and the national conatitation 
depended upon the attitude which the dynasty, that came ij 
with the seventeenth century, adopted with reference to thi 

(2) Tho new High Cliufch political 
tlieariee are directly tile roverae or 
the purit4ui oppMitinD, Hcdit and 
Elizabeth had retained the epucopal 
diRnitj, not UB BaacrednTElo, but oa the 
ordinary orgiin of Chnioh gOTeronieiit 
approved by esperieuoe. But when 
tlio porilAn BCbml violently nttaeked 
tlie bishopii' authority, tlie prelatiM 
repliud bj appealing to their " divine 
appointment/ Tiiey then followed 
purituniBin into ifs own territory, by 
oppoeiug uue jic dieiitim to the oUier, 
■lid tbUB at Ibe same time regained 
B certain inilependence from tho eivil 
pnwere. Tlit epiaoopal office refusal 
to be pennantiiUy a mere organ of Ibe 
oivU niagialraicB. The moro tbe State 
Church felt itself consoliiiated tlie 
more did its aclf-reapect gro>v aa it 
remembered tie foniiei pneition of the 
"' ' " it the grjal was only t ' 



their Church. But it does not 
that ID an etumally recurring confuaioo, 
the clericul body of either perauamon, 
with its ioteresta of power, propcoty, 
and party, ahoutd sway and gajde tM 
central goTemmerit. In thii 
tlon thoae ect^lesiaetical recoo 
tioiu are ioBtrucCire, with whidi 
the rise oF Parliaments amid bcti 
party - Dtruggleu and reTulutii 
changcH, the great parlukmeutoiy ..._ 
aiona were iutroduveii (such a» Stubbi 
reminds lu of in the period of the 
Middle Agen. and Froude m the Tudrv 
era), and which cerlainlj onntain the 
strongest tihurtationa to the clergy, 
not to forsalie In thoir political speeehf s 
the dumaiu of univeraal Christian 
morality, in order to take inmedialfl 
part in the roDetituliooDl questions of 
the d^y. If it was made a repioaoh fa) 
the eoclesiastioul opposition, that it ' 



18 ittjH 



attained hy a solidarity subebting a political background, this 

between tlii- divine appointweut and '" "*'" ■~~'''" ~."o„».a ^t t\ 

tho Crown, which latter appointed the 

bishope. After the aecei-Bion of the 

Sluart dvnasty to the throne it was 

perci>ivtd that the independence of the 

Chnreh was less Ihroatcned by tbe 

CroivD than by the Parliaments. Tbe 

clerical nbsolutiet theory had at all 



still greater moaeure of tbe olargy 
of the State Church, in whom aolid 
zeoX for the boly Church now b«came 
a holy zeal for tho secular power of tba 
head of the Church. Similarly in iba 
bureaucracy of the German priueti 
palities, we find underlying the mc- ^ 
Hggemted tm,\ tot the power a the roj«||fl 
loril, a quiet zeal for the enhnnccd'-^ 
importance of tiieir own rank. Tfa* | 
purely absolutiiil ideas of tbe royal 
power appeared mauifesl in tbe pam- 

ShlelB of the timiH immediately after 
amea the First's ' ■' 



of the olotKj- as instrnotors 

of instructing the laity in spiritual 

things engenders the desire to imptirt 

instruction also in temporal things, in 

which the layman nudcTstands what ia 

law and right quite as well and even biiniiie \rj, ui>wuii « xuLur^^mu?r, iiAfit ■ 

better than tho cleric The demand under the head of King). The graH;^ 

that the executive should be a indignatiou, which i 

" Christian authority," is well founded " 

an being a claim that the State is to 
obey Die commandioents of Chrisliau 
moraUty, which are one and the same 
fr>r both Churches, and which should 
be the nminspring of aetion in the 
monarch on the Ihmue as in the 
aeivauls of the State, us members of 






I Parliament, was G«lDied tl, 
an ordinuncu a( Jamos I,, whioh pm^n 
hiblted this pamphlet. As to the jno- 
gress of tliest absolotiat theories oittai 
clergy after another generation, ef. the 
caHonn of 1<>40, und the treatue of 
Filmer (infra 23S, note) 
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new theories. As the English Beformation had passed from 
external institutions into the hearts of men, the intellectual 
conflict of Furitanispi with the High Church system, and the 
struggle of the High Church system with Puritanism were 
destined to return to do battle in the temporal State. The 
Stuarts, by taking part with one extreme, themselves drove 
the other side to resistance, until the King's rule was over- 
thrown. The Beformation began in England in the sixteenth 
century with an external alteration of the ecclesiastical con- 
stitution; it concluded in the seventeenth century with an 
alteration in the political constitution. The controversy 
touching the fundamental doctrines of Christianity (such as 
transubstantiation) had never in England been very bitter. 
The strife was more heated as to the liturgy and ceremonial. 
In a fiery form and with a tendency towards violence, it 
maintained itself in questions touching constitution and power, 
where the self-government of the Church and the parish 
clashes with the supremacy and the Court of High Commission, 
and where the general priesthood opposes the bishops. The 
English people also have not been exempt from a doctrinal 
civil war; but the State Church is finally indebted to the 
passionate violence of the sects for the completion of her 
internal life, which, in the German Beformation, existed from 
the outset. 
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CHAPTER XXXMII. 
^1)1 Confifft of tl)c 3uTt Idilifno iflonarctn biftt ttt ffistattS. 

In this critical state of affairs Uit? house of Stuart ascended 
the throne, at a time when, upon the Continent, parlia- 
mentary coDBtitutiona were everywhere coming to an end. 
Tliat the same result was averted in England is attributable 
not to the personal character of the Stuarts, and not to the 
absence of a standing army, but to the legal equality and 
cohesion of the estates, to self-government, and to the whole 
substructure of the English constitution. In France, 
monarchic power had by its personal iuSuence first to createl 
a " state " and a " nation," In Germany, it was tlie task c 
the absolute potentates to blend the several class privilef 
together into a hare unity. In both countries, the histoij 
and the greatness of the monarchy was identical with 
struggle against the landed nobility which in England 1 
been ah-eady decided in the Norman period. In the lowei 
stage of her development in the eleventh and twelfth centuries,' 
England had passed through the necessary transition period 
of the absolute State. The strengthening of the royal power 
under the Tudors was brought about solely by the confusi<m 
of the fifteenth century, and was destined only to carry out 
the national task of the Keformation. After the discharge of 
this mission, the English monarchy was and remained etill 
a power in itself. It still remained the necessary preaap- 
position of the constitution, the hereditary bearer of the 
supreme magisterial power, the source of all the privileges of J 
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the higher claases; with great duties as the patron ot the 
rising peasantry and the towns, and with still greater duties 
for raising the labouring classes and the intelleetual life, and 
in the foreign department entrusted with the great dnty of 
intervention for the imperilled Protestant cause in Europe. 

But the royal family of the Stuarts had no innate feeling 
for any of these several duties. Till their time, the history 
of England had shown the monarchic power almost from 
generation to generation alternately ascending and descend- 
ing ; now the descending tendency is seen throughout a 
whole dynasty, during a period of three generations. Scarcely 
any family of rulers ever sat on the throne that showed itself 
BO entirely devoid of all sense of royal duty. Theur views and 
mode of action had practically nothing in common with the 
character of the English monarchy and the English people, 
but belong to the domestic policy of the family of the Guises 
and the religious controversies of Scotland. The Stuarts cared 
no longer for the glory and the greatness of their country, for 
the victory of the established faith of the nation, for the 
protection of the traditional common law, nor for the relief 
and advancement of the weaker classes — but only for the 
satisfaction of their dynastic will. All aims of this royal 
race both externally and internally are mistaken. The repre- 
sentation of Protestantism in the great struggle of the century 
was their external task ; but the Stuarts first neglected, and 
finally disowned it. The reconciliation of the claims of the 
clerical profession with the opposing spirit of self-government, 
the strengthening of the national Church, while yet main- 
taining tolerance towards other creeds, was the internal task 
which the Stuarts persistently per\'erted. England had, as 
a fact, bt^come the antipodes of the whole Roman system. Its 
European position unequivocally pointed to an energetic de- 
velopment of its maritime power and to a vigorous champion- 
ship of the cause of the Eefonnation, Instead of this, James 
I. became entangled in the net of intrigues of the Continental 
courts, which was of only secondary importance for England, 
t net which ought to have been torn asunder by an honest 
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championship of the Reformation. The pedantic perverseni 
of James I. and the aimlessneaa of Charles I., could not 
to injure and embitter their relation to their Parliaments. 
spite of all the difference in their characters, a negative tri 
pervades the reigns of all the Stuart kings; it is the 
of appreciation of, and respect for, the law of the lai 
No one of them ever felt himself as representing "England, 
as identified with the honour, the rights, and the interests 
the country. Even their religious convietiona were not mi 
fested in a sincere attachment to their national Church, 
faithful observance of the oaths they had taken, nor in the 
exercise of any Christian duty of pardon and grace ; bat only 
as controversial weapons for establishing their dynastic pre- 
tensions. The Church in their eyes is only a source of regal 
influence. Their pretended attachment to the nobility of the 
country merely displays itself in a money traffic for peerages 
and titles. All noble and systematic provision for the relief 
of the poor, for education and the advancement of tlie welfare 
of the lower classes, all generous encoui-agement of talent and 
the sciences ceases with the Stuarts. And if we add to 
their want of talent as military leaders, their incapacity 
enter upon any great and permanent political combinatic 
it will be easy to understand how it was possible, 
a century to destroy the belief of the nation in the kingly o£Bi 



■ The Jjnaitio chanujter of the 
reign of tbe Stuiirta ia amnigtukobly 
triki-e&ble to tboii otigiu. "In the 
priiii>«i of the houiie of Stuart we aee 
little of tbe Bobei Gothia honeatj of 
tbe lowland Scot, mucb of tbe vanity, 
UD steadiness and inrinoerity Datuifil to 
the Itutian and Gdllio otouk from 
wliich Ibey cume" (Vaugbau, iii. 13). 
In their luter domtslia policy, vrliiob 
wavered between Spanish and French 
allianceB. it is peibapa tnoat of all 
their genealogioul vanity which mukes 
them swerve from the natural allinnce 
with the Protestant houses. Their 
attitude with regard to tbeologind 

Iuestiona, was in the first generation 
eleimitied by the embitteri-d rhurootsr 
of the Scotch Reformation, Their latL'r 
leaning towards Oatbolicism was in 



greotn: 



iiare 
and 

1^ 



inre bronglit about by female 
resulting from their constant 
nlliBDoe with L'atholio houses. But 
tbe reel reBson, which caused hislorians 
and politicians of every shade of 
□pinion to side against (he Stuarts, 
is tbe systematic perversion of tlia 
nunaroljical principle in their bands. 
It ie a )ioint often oti'ilooked, that 
many of Iheir uieasuree were more in 
harmony with the letter of the taw 
than is assumed according to the stand- 
point of the present ODDatitution — not 
unheard of pri^tentions, but an advance 
npon the rood which the Tudors hod 
trodden. But whilst tbe Tudors acted 
in a dlctatoriul manner in the Fnll con- 
eciousness of their royal duties, the 
BluartB insiat on enforcing their ( " 
soDal will out of mere idle egotism. 
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The first stage in the begiEning of the struggle is certainly 
more like one of those comic Bcenes, such as in the dramatic 
maeteriiiacea of Shakespeare precede a tragic iesue. In James 
I. a learned pedant had ascended the throne, unkingly in 
I, bearing, mamjers, and speech, one who seemed to regard the 
>toeeedings in the Church and in Parliament as mere rhe- 
torical exercises, in which absolute supreme sovereignty should 
be taught to unbelievers by ratiocination ; — and withal timidly 
retiring before the first signs of serious resistance, and sacri- 
ficing his ministers to the vengeance of Parliament. His 
whole reign is a weak succession of protests, which did not 
prevent Parhament from re-establishing the right of impeach- 
ing the officers of the Crown, declaring monopolies illegal, and 
enforcing in the Lower House their own decision respecting 
elections.* • 

But what James the First's " kingcraft " failed to accomphsh, 
led to a decisive struggle under Charles I. The encroachments 
of the j'/re dirino monarchy, are all directed simultaneously to 
the one practical and decisive point, the abolition of the parlia- 
mentary grants of subsidies. These periodical money grants 
presupposed a constant understanding between the Crown and 
Parliament touching acts of legislation and foreign policy, 
with which an absolute monarchy was quite incompatible. 
The opposition of his first two Parliaments, and their refusal 
to grant subsidies, was met by Charles I. by prompt dis- 
solution, and by the issue of ordinances to intimidate the 
opposition. The Star Chamber is made use of for compulsory 



** jBmes L yiaa posBessed of the 
KeDealogiml cnicliet which inrluoed 
the iioii af Hory Stuart and Dartiluy 
to beliere that he united iu tiia pcriioii 
the horeditaty monfttchy of the Anglo- 
gnxon AyniiMy, the Norman kiiigi, the 
FlunlAgenet*, and the Tudors. Much 
as his aversion to ParitaniBm aod the 
ioiipld theological eoiitroversies of the 
)iuriod, whJEh remlted from (he Scotch 
relif-iouB conflicts, amy teU in hi* 
, yet the dwidedly nntingly 



The leorainF! irhioh is diaplAycd in bis 
writings, as in the " Bnnificon Domn " 
(intended for his son), in his worlta 
upon Borcery, the exuroisin of derils, 
etc., an unmi^tukahle ponetralion, 
olmoat cunning, nnd at tlie same time 
a want of sound judgiuent as to the 
afliiirs which surrounded him, fomi a 
mar^'ellously confused aharucter in 
thia curious man, whom hja Admirers 
called "The Britiili Solomon." aud 
whom the Duo de Sullj designated 
" the wisest fool iu Europe." 



loans, which were moreover extorted by compulsor^^ 
of soldiers, the forcible pressing of sailors, and i>erversenes8 
arreBts. The increasing opposition has, however, soo: puld not fail 
the stage at which intimidation is no longer effectutmcnts. la 
King is compelled by pecuniary necessity to summon^ative trait 
Parliament, and in this is constrained by the nnited op | the want 
of both Houses to acknowledge the " Petition of Right We land, 
to approve the declaratory statute (3 Charles I. c. 1), Vgland," 
pronounces all forced loans, arbitrary arrests, and proee prests of 
by martial law as unlawful both in the past and fo.t maiii- 
futnre.*" Up to this point the conflict has retained the Tch, in 
racter of former periods ; administrative abuses and nat in the 
grievances still continue in the grooves of the old strug^oaly 
between the monarchy and Parliament. pre- 

But the King, with the intention of not keeping his wculgal 
after obtaining his subsidy, dissolved Parliament, lirni 'lie 
resolved never again to convene a Parliament. "Asha-mffSs 
that his cousins of France and Spain should have accom fif 
pHshed a work which he had scarcely begun," he commenced "e 
from March, 1629, a system of personal government, qmti4 
new to England, a system which dehberately attacks thiP 
foundations of the parliamentary constitution, and introducotT 
new departures into the ecclesiastical and temporal adminis- 
tration, with the fixed purpose of systematically destroying 
them. The three weapons ready to hand were, the royal 
ecclesiastical government, the Privy Council, and the appoint- 
ment of law officers, 

1. The royal ccdexiastical government had placed the ap- 
pointment of the supreme ecelesiastial tribunal and of the 
bishops in the hands of the King for the maintenance of the 
national Church in the form recognized by Act of Parlia- 

■•• Tlie four poinla of the Petition 
of Bigbt Ota: (1) Tbat uo freumui 
flhiJl lie compelled to |«)- any gift, 
linn, benernlenGe ot tax, without tho 
couneut of the ropreBeiittttivei of the 
OHtiun UB duaUrotl hy acts of Pallia- 
ment ; (2) that do freomun ahall be 
imprJBonL'd or lureated coiitmr; to the 



Si 



law of the land; (3) tliut «oliiicn or 
sailon shall not bo iiuartrred upon 
private hnuB4« ; (4) that certain rcgala- 
(ioDB touohing tliB puaisliineut of 
Bi>l<lii3n DDil aailorg uttconling to 
mnrtiiLl iBwuball be repculed, and aach 
shall not be iaiuad fui tlie future. 



hpdesr James I. the time had arrived when the Church 

longer in need of that over-rigorous uniformity 

;der Elizabeth, had appeared essential to its stability. 

did not attempt to disguise his idea that the iusti- 
' bishops and the episcopal power were pre-eminently 

to accustom Bubjects to the obedience tbey owed 
Bovereign and to keep them steadfast in it. Charles 
Igh a Protestant in his personal belief, imagined that 

achieve the development of hia epiritual supremacy 
poral absolutism most readily by a retium to the 
doctrines and forms of the Roman Catholic hierarchy, 

the object of the Catholicizing reforms of Archbishop 
e return to the doctrine of transubstantiation in an 
us phraseology, auricular confession, preference of 
)d to married priests, revival of picture-worship, of 
fix, of gorgeous vestments, of the sacramental altar, 
lenuflexions, combined with intolerable vexation and 
on of the piu-itan sects. By the systematic ap- 
tt of men of this tendency to the high places in the 
the royalist hierarchy and the ecclesiastical spirit of 
I carried to the pitch which is aptly expressed by the 
if the Convocation of 1640. (1) 



MJvanloit of eocleeiiiBtical 

to political purpow* » ex- 
vmea'a motto : ** No bubop. 

From the fear 159A tlie 
bmly had beMimo known 
•rty name of Snbbntnrl&iiB, 

Jbium 1. tlio secta hod 
wldentble proportians. Still, 

oouwioiiiineM of a fmiilnr- 
nn in the politiral sjatem 
Id not exiat, TbHcollisioo 
gritemi took place in toon 
Arttneiit*, parUcularl; in 
ng oomplAinta of thn eccle- 
F^ as to the frtsqoeat in- 
f the temporal eoorti vith 
i JDiiKliotfoii bir mraiia of 
. iDimntbeconfliclaroM 
t Zanily Courts of the 
tnd ute 'foartt of ootomon 

{wrkxl the omDict becftiue 
ipf\i> between the olorgy 
jrora. L'uder Charles L. on 



the other hand, the ewleHioaticol power 
na longer serrea the Ileformiitioa, bat 
the exli'iisioB of royal powera n([uiniil 
the Parliument. The Church, which 
under Arcbbishop Laud bad becmns 
Aminiiki], bccnuw the instruinmt for 
nl^ding Bt once the power of the 
Ring Bad of the clerg;. The iocroaa- 
ing rigDur of the Court of High Com- 



of bitterneas which i . ._ ,. 

the civil war, bursts forth in thia direc- 
tion. It would aeem a epeeinl in- 
terrention of Providence that In evtrry 
oonstitntional oonflict it U tlie most 
extreme party that i» destined to 
undertake tbe fonnatinu of a counter 
party. In that most diBMtrfiusmooiBDt 
when Charlea I. on the 5th of Miiy, 
HiiO. dissolved the mmiemto "Shirt 
I'nrlioweiit," the ecolesiHsties remained 
aBstmblod to Bn.ict Ihoec eationet whieh 
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2. The Privy Council was destined to sit in banco, and 
with the asBietance of the common law judges to conduct the 
highest business of Government according to the laws of the 
land, and to supplement these laws in all discretionary points, 
■where the exercise of the sovereign rights was not deterrained 
by law, 80 as to do justice to the extraordinary needs of the 
State and of society. For the Stuarts these discretionary 
powers were the fiilcrum by wliich the constitution was to 
he lifted off its hinges. With this idea tlje ministers from 
Buckingham to Strafford proceed in an increasing scale until 
the utterly unprincipled tyranny, and insolent trampling down 
of the laws of the land, which characterizes the renegade 
policy of Strafford is reached. As the domestic policy of the 
dynasty met with a conceivable impediment in the corporate 
nature, in the deliberate procedure of the council, and in its 
legal advisers, Jamea I. had begun to thrust the troublesome 
apparatus on one side by discharging State business in the 
King's " cabinet," that is, in small confidential sittings, in 
which the counsels of the courtiers (his immediate com- 
panions) at once became of more paramount influence than 
those of the responsible ministers. It is the body thus con- 
stituted that now, under the name of a royal council, exerciseB 
the discretionary powers of the " Star Chamber," powers 
which had been created for quite different, for legitimate and 
honourable ends. From this starting-point proceed the police 
measures, which were necessary for the new system of rule, 
and which as the opposition increased, became a complete 
system of banishments, house searchings, seiziures, and refusal 
of the ktihcas corpus. From this centre that method of govem- 



declare "every assertion of nn mdepcn- 
denl co-BOtive power besides the royal 
power to be high treaaoD." The rial 
(tondard of the High Cliurch Ihcoriea, 
honever, vaa juet at this time the 
pamphlet of Filmer, " FiitriiirehB," 
whiiih vaa re^Bidi-d na the keretone of 
the ajTBtcm. All ^vemment, he urges, 
ia absolute mnnnrrh)'. No muD is iiora 
free, and in ciniBequonoe uo one can 
have bad llie liberty to choose a ruler 



or a fomi of gOTcmment. The pater- 
familiai rules acuonlinB to so otiier 
laws than his own, KioRS succeed by 
right of their jarenta to tlio e»erei»e of 
the highcat juriadiptinn. 'i'hej rc^ 
aboTe all law, Tlioy have a divine 
right to abaoluto power, and are not 
responnbla to any human authaiity. 
It was, however, considered ndviaabia 
not lA issue tliis pamphlet la j ~ ~ 
until after the Beatoratioo. 
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Et i^"aB developed, which, to use Clarendon's exprcBsion, 
F' oommandB by ordinances what was not commanded by law ; 
forbids what waa not forbidden by law, and then again 
pnuishes disobedience to the ordinances by heavy fines and 
imprisonment." (2) 

8. The selection of law officers by royal appointment from 
among the leaders of the legal profession was intended to 
render the administration of the permanent port of the legal 
system independent of the temporary political system. This 
royal right had hitherto been exercised in such a dignified 
and impartial manner, that all the dynastic changes of the 
fifteenth century, and all the religious changes of the six- 
teenth century passed by without any change in the nature 
o£ the judicial body. Under James L, political motives, for 
the first time, dictate the dismissal of a Lord Chief Justice 
(Sir Edward Coke), and a shameless system of the sale of 
judicial ofBces appears, which shakes the honourable character 
the bench had gained under the Tudore. Under Charles I. 
this appointment to the judicial offices becomes a political 
system. As early as the year 1626, Chief Justice Crewe was 
dismissed for refusal to acknowledge the legality of enforced 
loans ; in 1G30 the Chief Baron, Walter, was suspended because 
he disputed the legality of a proceeding taken against members 
of Parliament on account of acts and speeches in the House ; 
in 1634, Sir Robert Heath was similarly treated for his op- 
position to the ship-money and to Archbishop Laud. His 
place was taken by Chief Justice Finch, a man on whom the' 



(2) Tbe transfonnatinn of the Privy 
Council \B thu outf^me of a ajatematio 
combinntiDD of the riuht of iBsning 
onliQaDces with adminiHtrstivocoercioD. 
In fut't a new legialation has been 
crcatetl wliicli dots not concur with but 
dealnioti'vel; opposes tbe legiHlation of 
tbe cunntrr and the parliamentary con- 
Btitutioii. The state of a^iis which 
oxiated in Ibo Norman period relnms, 
in which the royal power of inflitiling 
poll™ fines by otnerciamenta aotnall^ 
leads to a legist nti vi) poner. Tbe oriii- 
nance which deereea tlie Bhip-mnney 
» from tlio eauncil. Financiul 



sagacity reTivesevcn tho oM-roahioned 
fines for failnre to take up the hononr 
of fcniiihthood, and the old forest laws 
themaelvra in order In open up new 
aourcea of refeatie. In oontraveutjonof 
the statute of James I. monopollca were 
made a new source of income, ns was 
also the incorporation of the nealthieit 
trades into guilds. Tbe ordinances 
even invaded purely private rights, by 
pulling down houaus and shuttloK up 
shopa for tbe purpose of embellish- 
\afi tbo surroundings of St. Paul's 
Cathedral 
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court could depend. The small number of judicial offices 
which were of consequence were filled with "men of con- 
fidence " in such a way, that the time soon came in which no 
constitutional principle and no law could be upheld when 
Bubjected to the interpretation of the judges holding office. 
In the counties, the appointment of the sheriffs and the 
formation of the commissiona of justices of the peace was 
conducted on an analogous system. (8) 

With this apparatus of coercive measures, Charles I. now 
Bet himself to abolish the three fundamental rights of ParUa- 
meut, which stood in his way. 

The chief point was the abolition of the financial Hghtg of 
Parliament. James I, had attempted to apply his theory 
of supreme sovereignty to the imposition of new tazes, but 
had afterwards given way. This attack was now again 
seriously renewed with that ship-money, which has become 
world-renowned. Former kings, relying on their military 
sovereignty, had, occasionally in time of war, raised contribu- 



(3) The perreraiua of Ihe pmition 
of llie courts of justice be^ne as n 
dynnatic feature conleinporaiiBonsly 
wilh tbe BCOeHBion of the Stuarts. 
JfLtnes I. declared to bis juj^a that 
he would himself decide leeiu qiieHtioni, 
as he hud been told thnl Inw depC!ndL>d 



I lie 



well 



furnished with reason as hia judges. 
He odea JiiBJHted upon a persnnnl eon- 
fbreace with the jui)p>B before thej 
passed jodEment — "aurienlar taking 
of opinions," as Lord Cote described it. 
AmonK hia adviaera there were even at 
that time BujiporterB of the supreme 
aovereiguty, wlio adviawl him to make 
nn eianiulo of B judge for liis auilncity, 
by which the whole body would be 
kept in wholesome dcend. One of 
those was the same Lord Bacon, who 
afterwarda urged the deposition of Chief 
Justice Coke " aa a kind of diacipUne, 
because be had opposed the interests 
of tlie King, which eaaroplo would keep 
tbe others luoKi in drend." ElleanitTO 
was directed to postpone an nction 
against an Bocosed indiTidual."heciiuse 
ho has shown himself in tlie House of 
Parliament very zenlons ii 



(Fobs, yi. 2). Under Janes the prin- 
ciplea were, however, always worse 
than their appliculion, for which both 
coinage and oonaislenoy weru iaeking. 
The sliamelesB sale of iiidieial appoint- 
menta, aa those of the Attoraey-General 
and the Serjeants, for which sums of 
£10,000. £4000. and the liko, were 
offered and accepted, was moat per- 
niciouB (Foss, vl. 3). Under Chorles L 
the " strong mle " begins in this 
department. Not tbe Uws of the land. 
but the persoBol will of the King was 
to be the rule of the i-ourts. Thus 
came abont tbe ineonsiderate diemiasal 
and suspension of the opposing Jndf^. 
tbe appointment of " men of cou- 
fldenco to the amall mnnbcr of impor- 
tant offices ; for instance. Sir Joijii 
Finch, on aowunt of his approved 
beliasionr as speaker of the Lower 
House, wan appointed to the oflico of 
Lord Chief Justice, On the occasion 
of tbe granting of the I^tition of Right, 
Iho justices who were privately con- 
sulted were of opinion tliat the bill 
might be allowed to poia, a 
Goveroiuent continue the ua 




tions in money for tbe defence of the coasts of coast-counties. 
These were now made use of, in a time of peace, for the 
imposition of a money contribution upon all coast and inland 
conuties, which was to be levied by the King in council, 
distributed among the counties and cities, and employed for 
the general purposes of State. It was required to raise a 
round sum of £200.000 in taxes, which amounted to quite as 
much as the subsidies that were ordinarily granted. The 
way was paved by the unanimous opinion of the twelve judges 
being previously obtained, and afterwards, when the case bad, 
by Hampden's refusal, been brought to a judicial decision, a 
ra^ority of tbe judges again declared for the legality of the 
tax, even in jndktinilo. This was the centre of the attacks 
upon tbe consiitution of Parliament and the turning-point 
of the constitutional conflict, because it proved to the meanest 
miderstanding the latest tendency of tbe Government, and the 
systematic corruption of the courts. Even that high royalist. 
Lord Clarendon, expresses himself upon this point as follows : 
" But when they saw in a court of law (that law that gave 
them a title to and possession of all that they had] reason of 
State urged as elements of law, judges as sharp-sighted as 
Beoretaries of State, and in tbe m3'steries of State ; judgment 
of law grounded upon matter of fact, of which there was 
neither inquiry nor proof ; and no reason given for the 
payment of the thirty shillings in question, but what included 
tbe estates of the standera-by ; they had no reason to hope 
that doctrine, or the promoters of it, would be contained 
witbin any bounds. And here the damage and mischief 
eannot be expressed that the Crown and State sustained by 
the deserved reproach and infamy that attended the judges ; 
there being no possibility to preserve the dignity, reverence, 
and estimation of tbe laws themselves, but by the integrity 
and innocency of the judges," After this judgment the 
moneys that were still needed were raised by supplementary 
ordinances, (a) 
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The legislative power of Parliament had its yuluerable point 
in the loosely defined province of the ordinanceB (p. 186), 
which form binding administratiye rules, not indeed in con- 
tradiction to parliamentary atatutea. yet co-ordinate with them. 
Bnt BO soon as Parhament was no longer convened, and an 
administrative executive was formed hy the Star Chamber, 
every barrier was broken down. The poUce and financial 
measures of the Government were now carried still further by 
a progressive chain of ordinances, which fix the prices of 
provisions, regulate the incorporation of merchants and 
traders on payment of large sums of money, and open up 
other sources of revenue ; they are supplemented in this 
matter by the police system of arrests and banishments. 
The unreasonably severe fines inflicted by the Star Chamber 



twoWe judges Trori> flretnf nil usaerabled 
nndet' Sii John Finuh. oad (according 
to their own Btattmentg) were, under 
thrents and promiseB. induced to deliver 
the opiiiioij '■ that when the good and 
laFetj or the kingdom in general is 
□ed, and the wliole kiugdam io 



under tho great 
tnbjeotB. at their charge, to proTide 
and fumiah euch nmuber of ahipa, tritb 
men, munition, and victuals, and for 
aucb time Ba he ahouhl think fit. for 
tho defence and aafety of the kingdom ; 
and that b; Inw he might compel tho 
doing thereof, ia ouee of refuml and 
refntctorineBS : and that hevaatheBole 
judge both of the dangor, and ichcn 
and how the same vaa to be prevented 
and avoided." Only too judgea dia- 
■euted, hut the; were at laet induced 
to aign the judgmeat. Tbe«e judges 
viere informed bj Lord Wentworth 
" that it WDfl the greatest service that 
the legal proCegsion had rendered the 
Crown during this period," By n royal 



whiih Hampden rceided, bus to fiimUh 
a ship of nar of 450 tons, with 180 
men, cannons, powder, double rigging, 
proviaionir, and all neccanBriea. TliiB 
sbip is to bo brouglit lo Purtiuouth by 



a certain day, and from that time on 
for twentj-sii weeka to be kept in 
provisiona, pay. and all nec«8Earies, at 
the expense of the onunty. But as no 
such equipment of a »hip was really in- 
tended, the sheriff was further ordered, 
with the aesislance of the mayors, to 
assess the requisite momiys upon the 
several freeboldera and bnrgefscs, and 
to hand in tho BssesBmcnt lists. In 
casts where payment ia refused eaeru- 
tiou was ordered and carried out with 
tlie greatcat rigour. The mass of tbn 
ptipuliitiun submitted to tlio violenl 
meoeures of the Star Chamber. Only 
John Hampden, by refusing to pay 
the tax, brings the question to an isiue 
before the courta of common law, 
thla time before the full bench uf 
Exchequer Chomher. Ia giving their 
decision in this judicial case (he judges 
felt aome scruples : for fully three 
months they oonaidered and argued the 
mutter. Finally, stiven judges gave 
their decision in favour of the Ciown, 
while Oroke and Button decided Ihe 
principle in Hampden's fitvour, and 
the reniainitig three judges sided with 
thelBtlerfarfaimatmisouB. ThemoraJ 
effect of this event was deoiaiTe as to 
the course of the civil war. The history 
of the slitp-nionej ia told in detail in 
Rushworlh. ii. 335, 314. 352. 8G1. 453, 
im-G05. 727. 975, 985, 9U1. 1395, a ' 
App., 159-225, elo. ; c/. Hallam, ii. a. 
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became also an immediate source of revenue. The system of 
ordinances directed against refusals to pay illegal taxes, 
against unfavourable verdicts of juries, and against unfavour- 
ably regarded members of Parliament, combined with the 
Star Chamber, silences for a time all opposition. (6) 

The riykt of controlling the executive, and'tlie right of im- 
peaching ministers, was at length simply got rid of by not 
summoning a Parliament. To the other errors of Charles I. 
was added an entire failure to appreciate the elements of 
resistance. At court least of all was the decisive weight which 
the Commons now threw into the balance of political power 
understood. The history of England could till that time show 
no instance of any great movement which had emanated from 
the Lower House. Both corporately and individuaUj the 
commons only appeared to the royal Government as elements 
of a second order, whose perversity could be silenced by 
simple means. As a blow for the intimidation of the oppo- 
sition, at the close of the third Parliament, a judicial action 
was commenced against Sir John Elliot and two other 
members of Parhament on account of their speeches in Par- 
liament, after the judges bad been previously summoned 
together by a royal cabinet missive to give their opinion upon 
the questions of the Attorney-General relating to the case. 
In consequence of this opinion, information was laid in the 
King's Bench, which ended with a condemnation by the same 
court to a heavy fine and imprisomnent. Elliot died in 
prison, (c) 



(b) Tho illegal ordiDonceB weie cn- 
foioed by the pouni di^i^reva of tlie Stur 
Chamber, by arreBls aud polite pon- 
etraiot. BcBidi;a fines uid imprisoii- 
meiit thd Star Chamber now dooreed 
the pillury, oorporal puoubmetil, and 
cuUiDg (iff the rBTB. Duly aeutenceB uf 
death and confiscstlomi were leeerred 
to Ibe ordinary oourta of jiiKti<>e. The 
penal jurisditlion <,! iLp Star Cliamber 



temporaries at the incredible sum of 
£B,000,000 (RuBhworth. ii. 219), Kifly 
Uiousoad emignmts left their native 
liiud in couBequenoe of this opprc^aion. 
The King and Arehhishop Laud only 
found in thiaanuitterfbrregret bocaUMi 
occledaatical diacipljiie cnuld not pur- 
sue the emisraiits. An ocdiuatiDH pni- 
hibited ruitlier emigraliun. 

(o) Ni'it in importance to Uie judg- 
meutB in Uompden'ii oiw it vos tlie 

gevionaly duliyeied jud[;iuent of the 
iiig^g ]i«nch QpuQ Sir Jotm Elliot, 
DeuzU HtjliiB,audIlL'njaniiii V ' " 



t of their sptjcvhoi i 



Iho 



244 



Constitutiotial History of Eiigland, 



The principal author and adviser of thia new " vigorooH" 
gOTemioeDt was, next to Archbishop Land, pre-eminently 
Wentworth, Earl of Strafford, who with the fiery zeal of the 
political renegade, and with his motto, "thorough," applied 
to England those prinoiples that had been Batisfactorilj tried 
in Ireland, By appointing the sheriffe and justices of the 
peace according to a party system, by corrupting and intimi- 
dating the municipal governments by the administrative 
penal jurisdiction of the Star Chamber, and in urgent cases 
by the employment of courts-martial, it was hoped to be able 
to overcome all opposition in the counties. This certainly 
involved an utter misconception of the substructure of the 
English constitution, of that union of the military, judicial, 
police, and financial administration with the county and 
municipal government. With the legai formation of the 
national mihtia, and with the office of magistrate and jury 
as necessary organs of the courts and the police, a system 
which presupposed an army of paid military and civil officers 
entirely dependent upon the Government was impracticable. 
The increasing opposition of the officers of local government, 
rendered independent by property, and the want of immediate 
executive officers, was sure in a very brief period to disarm 
both coercive administration and enforced taxation. Con- 
fronted with the barely organized elements of a standing 
army, the decayed national militia was yet too powerful to 
be met on equal terms. Sheriffs and magistrates might he 
deposed and appointed; but they had still to be taten from 
the district of the county itself, in which an illegal method 
of government was felt in quite another way than it would 
be in a professionally disciplined bureaucracy. It was owing 
to this cause, that the storm against the parliamentary 
constitution, which began in the centre, slowly abated in the 
counties, in which the reliable instruments of despotism were 

Lower HonBe.wljiphproTei] Ihewrmp- Contempordty nritera all nnite in re- 

tinn of the courts in ordiriar; and niBrking that from tlie moment tlicse 

evurjday Ipgal questions, and with it iud^eata were dullrerpd iiubtic feel- 

the cesBntion of Oorenimunt nccording ing ia the couutt? iaoliDed lo daoi4c^- 

to law (May, " Purl. Pniotice," i. o, i). reBinliince. 
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onee more the communal system which 
!d EnMim lidErty from being overwhelmed by the despotic 
administratfve fljwcm, ^ A quiet but unconquerable opposition 
lay in the Bohesion of tlie propertied claeses, in the strong 
structure of the English county, and in its now firm union 
with the municipal and parochial bodies. The reaoureea of 
the system became exhausted, the necessities of war and the 
Scotch insurrection forced the King after eleven years once 
more to call a Parliament : first of all the so-called " Short 
Parliament," which after a few weeks was frivolously dis- 
missed, but only to make way shortly afterwards for the 
" Long Parliament " that met on the 3rd of November, 1640. 
The measures of the Parliament are directed successively 
against the specific abuses of the supreme powers, and ac- 
cordingly assume a retrograde action against the three abused 
organs of the royal power : — 

1. Against the corruption of the tribimuls: by declaring 
ship-money illegal, and by cancelling the judgment against 
Hampden ; the judges who had taken part in these doings 
were put on their trial, f 

I 2. Against the Prii->f Council : StraEFord was impeached of 
high treason, and — characteristic enough of the morality of 
such a bureaucracy — the twelve judges give a verdict of high 
treason though the case was doubtful, against the leading 
minister, to whoso hill of attainder and execution, the King 
also, as cowardly as he was selfish, gave his consent. But, 
for all future times, the administrative, penal and civil juris- 
diction of the Privy Council, as well as all the accessory 
institutions of the Star Chamber, were swept away by Act of 
Parliament. The stat. 10 Charles I. c. 10 categorically 
declares, "that neither bis Majesty, nor his Privy Council, 
have or ought to have any jurisdiction, power or authority, by 
English Bill, petition, articles, libel, or any other arbitrary 
t The Lnng FurliaEaent ro)ilie8 to bench in WeHtmioaloT Hnll. A lika 
th« cormplion of justice with nu ini- ptaolution ^MBeH in both UnuMs lay^ 



lieiKhlneiit nf hIgK treason agninat tbe 
Lo^l Koiipet Firicb bdiI Ibe tix jmlgM 
' ' ' 'n Ihe pose, ouu of whom 



down for the TiiturF, thnt the juilp<« 
iliull be appointnl fui life, -quamdui 

ae tjetit gcanrfriut." 
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way whatsoever, to examine or draw into question, determine 
or dispose of the lauds, tenements, hereditaments, gootla oi 
cliattols of any of the subjects of this kingdom ; but that th( 
same ought to be tried and determined in the ordinary conrtf 
of justice, and by the ordinary course of law." To erect a 
rampart against the abohtion of Parliament by systematic 
refusal to summon the Honsea, the so-called Triennial Act 
declared the summoning of a Parliament to be obligatory aftei 
an interval of, at moat, three years. The vexatious ase, which 
Charles I. made of his prerogative of dissolving Parliament, 
is replied to by ParUament with the momentous resolution, 
which declared the present Parliament to be ind is sol able 
without its own consent ; even prorogation and adjournment 
might only take place by Act of Parliament.tt 

3. Against the abuse of the ercli'giasticul power was directed 
the abolition of the Court of High Commission, which was 
similarly abolished for all time by stat. 16 Charles I. c. 11. 
This is immediately followed by the impeachment of the twelve 
bishops. It was further resolved on the first of September, 
1642, by the Lower House, ttemine contradicente : that the 



tt There exuts ro otiier aftncHon 
which public lanr can employ Kgainst 
an ucMiiHtitutiDniil abuw.' of ttiu right 
nf decreeing, but the impcitcbment of 
miniatera. Tbe Lower BonEe, accord- 
ingly, pmcoeded as bnldl; u it did 
couhJiiteDtly to no impeHchmeat of 
Archbishop Iisnd and the Earl of 
BlTRSonl for high tieaaoD. The nccu- 
gutioD declared there had been an "at- 
tempt to Bubvert the fundanieDtal laws 
of the lanil," and this was coneiatent 
witli the truth. In the course of the 
tri-il a grave doubt arow, whether ac- 
cord ing tii the letter and the application 
uf thu laws relating to high treason, 
Buoh a proceeding fell under the idea 
uf treason ngainst the royal person or 
:int. leeing tl»t everything hod been 
■lone in pursuance of the order, or at 
nil evunU with the sanctiun of the King. 
In foinK'T Dtiniinsl cases the nctnal 
will of the King had been distio- 
guiuhed froni the legal will; the first 
nf tliese had not been a protection to 



the mioistcTs for the violation of the 

Utier. Bat th« application of the 
penalty of high treasoa Id cases of thii 
description was qnite as uovel S3 th« 
onuduct of Cbarlea I. Iiimoelf. The 
advioe of the servile jndgus xraa Ac- 
cordingly obtained, and, without one 
dissentient foioe, thdr roply ran " that 
upon the articles of accusniinn proved 
against him, Strafford hod rightly in- 
curred the ponilticfl of high trea^n " 
(Pari Hist., ii. T5T). The condemns- 
tion was paaseii in the Lower House 
with fifty-nine, and in the Upper Houm 
with nineteen dissentient voices. StUI 
Diore lasting wus the energy with which 
both Houses in aeoord attacked Iha 
pemirioDS iustruoient nf this mode ol 
giiremmout. The uboUticn of the whole 
civil and criuiinal jurisdiction of tba 
9tur Chamber and of its iinitatinns, tliu 

frovinobl councils, by stat. lii Oharlei 
o. 10 was n decisive step for the v( kola 
future of England. 
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government of the Church by archbiBbops, bishops, their 
chancellors and comniisBioners, deans and chapters, arch- 
deacons, and other ecclesiastical officers, was, by long experi- 
ence, found to be a great hindrance to the complete reforma- 
tion and the growth of religion, and a very great hindrance 
to the State and the Government of tlie realm, and that the 
House accordingly resolved to abolish it. Shortly afterwards 
an ordinance to this effect was issued, and the Church pro- 
perty was sequestrated in favour of the Commonwealth, In 
due course there follows the condemnation and execution of 
Archbishop Laud.ftt 

Charles I. had given way to these strong but consistent 
measures. The Petition of Eight (3 Charles I.}, and the 
statutes 16 Charles I. have, in actual fact, the importance of 
a second Magna Charta. The constitutional struggle had 
now reache<l a stage which in the Middle Ages was usually 
concluded with a treaty of peace, with solemn compacts on 
oath under the guarantee of the Church. But it was soon 
manifest that a compact of this description to suit both sides 
could no longer be obtained. The dissensions between the 
King and the Parliament become more and more intense. 
The ill-considered attempt of the King to arrest in person five 
members of the opposition in the Lower House, and the dis- 
pute as to the command of the militia, give the signal at the 
commencement of the year 1G42 for both parties to appeal 

arms." 






ttt The Long PftrlLa 
le resnliitinns ••( tbit oiiiTiicaiioiiB nrsE 
of nil Willi tlie,.litl. mCharkal. c. II, 
liy vhicli tilt L'oiirt of High CnnimiBbion 
wng uboliahinl witli tint pniviio.thal no 
tiBwf^ourt uiiglit )ie itiiiiitiit«d with like 
powrta, juri>t>lioiii>ii. or iiutliorily, anil 
tliiit nil putenU lo this end vero to bo 
null uid void. Tho Lowi^r Houho de- 
cUraJ the objeclioiinble canunut mill 
~~ ' void, aud not eren biudilig iipuo 
tgj, itxid impenohed Ari'liblaliop 
BDil aQbai'qauiitly the twclx's 
; The SinAiog in tbia ditrrtioii 
mt from ihi; unHDiiaily of the 
OD, whii^hwoj pitHHhl nilb uiit.' 



diaiicolieiLt, whn propofled to Bend the 
biidiapi U> a luudLouHc. Ity a n«>lutloD 
of the 21«t of KuhruMj, 1W2, tbe tweWo 
biabopB wcro conderantd to liise tJicir 
ti^tupoml aud spiritual eslates, and to 
be impriauned fof lifo. 

■ The "History of the Long Par. 
Hitmen I," which hiu Log a banded 
diiwQ to UB by tho couleD]]ionir; writer 
HDl purtiftnicntury secretiiiy, T. May 
("HiBiory of tba Ijonp Parliaiiieol ") 
hu8 been repablighed (I^ndon, 1854); 
ef. Vanj, " PurliameutB," pp. 310 - 
333. The eTentful Long Fsrliunent 
of the 3id or Novenitwr, 1019, con. 
Buttd of 480 nititibcn of tUu Lower 
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Id the civil war which now began some accident gave 
special prominence to the two party-names, "cavaliers" and 
" roundheads." Nobles, knights, bargesaes, and peasants 
divide into two camps, analogous to the English conBtitution, 
the elements of which had now come into collision with each 
other. On the side of the King are enhsted the majority of 
the nobles and the great gentry, partly from conviction and 
partly for the sake of honour ; on the side of the Parhament 
the majority of the prosperous industrial towns and of the 
free peasantry, led on sometimes by lords, and sometimes by 
men of the old landed gentry, as Hampden, Digges, Vane, 
etc., who, according to the titular system of the Continent, 
would have borne high titles of nobility, or who hke Blake, 
Bradshaw, and Cromwell, at least belonged to good families. 
The rank and hie on each side consisted of the national militia 
similarly divided. The ruling classes had thus become cleft 
asunder, each party still inclined for eompronuse ; the Cava- 
liers frequently negotiating even without the King's consent. 
On both sides the war was honourably waged, with conscien- 



Ffnnsc for EnglHnd, and 21 for WhIpb. 
To Ihe Upper House liad bom aum- 
iiitiDed OTIC duke, une mnrquiB, 03 
earlx, five Tucoautp. 51 hurotw, two 
uolibieliops, and 24 bishopa. Tbo 
Lower House waa one of Itie weallbieat 
and mast brilliant assembliugtbat Eng- 
land had until then ttecn. ChsrltB 
oDco moTi- attempted the tactics of flut- 
lerin^ coinpliBnce, but hia words iu- 
Hpirtd no cooBdenoo. Tlie reaelion 
(nuld therefore find no support. Tlie 
ill-con eidered attempt of Ilio Kins' ^ 
arrest in p«rton five meniberB of the 
oppositiuu in the Loner House, could 
lesTe no doubt ai to tlie uimK of llio 
court. The condilion of eeotlund and 
Ireland were >u<'b as Ifl lead to the in- 
eiltuble neccMity of Toliug supplies. 
The Kiug sonrcoly ittteupteil to ditgufse 
the fact that he wished (o devote the 
money to levying a stundiug oxmy. 
Parliament, on tlia other hand, An- 
mandi-d that it thiinid appoint the lord 
lieutenant of the counQr militia; the 
Kin< refused thin, whereupon both 
pHFtivs tootc up arms. It now proved 



of Kteai importance that James I. Iiod 
repealed the older militia etatatea na 
to the gradation of the militur; «ervtco 
(1 Joe. I. c 25. BPo. 216). The opiniou 
agaiti prevailed that the insului posiliou 
of the ooustry inade an organized army 
Altflgethei unueoeasory. Siooe thia 
time the Goverument had teserrcd to 
itstlf the right to recruit Boldiera ac- 
cording as nei»l arose. The civil war 
oonseqncDtly began with grcaUy diii- 
organiEed militury ingtitutions. Com- 
paratively destitute of uulit-r; protnn- 
sious as tue militia was in the oiiijoriiy 
of the counties, it completely lust its 
ooliesion to soon as the civil war broke 
asunder its Bomposiag elements. Whilst 
fteebolders and boruughs for the most 
part took the side of the Parliament, 
the nuijority of Itie nobles ajid the old 
landed geutiy with their tenants and 
MtrvaulB declurod for the King, so that 
at times it almost seeniod as if the 
feudal array of the Middle Ages, and 
Uie more modem county militia woe 
drawn up agulnst one another. 
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^■'tioua observance of capituIatioDS and truces, only with leBS 
discipline by the Koyalists than by their opponents. No trace 
of class animosity is manifested ; even among the conditions 
of peace of 1546 was included the elevation of Cromwell and 
eix others to the peerage or to a higher rank in the peerage.* • 

The Parliament toolt the one course possible under the eir- 
cnmstanceB. As it had to impose taxes, pay armies, and 
adminiBter justice, the creation of a kind of executive power 
had become necessary for the discharge of these functions ; 
though the royal power was still recognized in principle. For 
self-preservation, the temporary retention of these institutions 
was proposed to the King in the nineteen articles as a coudi- 
tion of peace, yet not as a precedent of the constitution, but 
only to save themselves from being delivered over to the 
vengeance of Charles and his party. Even in the covenant 
with the Scotch insurgents, which went further, there is con- 
tained a solemn engagement upon oath "to uphold the person 
of the King and his authority," 

The party which had been hitherto the leading one in Par- 
liament was, for that very reason, incapable of bringing the 



■■ An eitcmal sepamtion into two 
compi Inok place nUi> iu PHrliutUi'Ut 
itself, when the Eing in December. 
1{!42. Bummoacd hia "rsithfiil" mem- 
bers to Oxford to continue the aitlings. 
Onlj lis GOtnmonets obeyed the King's 
•Dnunoos. The majority thnt remiiiniid 
>if ft*, ooDtuted foe the moet |;art of tbe 
middla part;, memben of the Freebj- 
teriaa war of thiuking, and a Bmult 
number of Independents. The greater 
number of the lorils was lilcfwiao st 
fintt with the Parliament at WestmiiiB. 
ter, and it «bb only subaequcntly that 
the majority of tbe lotda went over to 
tbe Puliament at Oxford (Rlishwortli, 
T. SSS H^.). But the ^est majority 
BTBD of royalist lords and gentleman 
still hold firmly to the tights and 

Eiril^es of Parliament, nliilst the 
ioK treats hia Oxford Parliamoiit 
("The Mongrel ParlimoeDt") almoBt 
with contempt. On b f;eueral avcrugo 
the partiamoutary party, as cotnpored 
with the royal pnrly, was in a strcngtb 
at about two-thirUs to oue-tLlrd of the 



population. Nobles and gontrv, iovnx 
and country uiu to be found in the 
tanhs of botb, thansb in iliSereiit pro- 
portions; only the State Gliuroh with 
lis official oi^anization that bad now 
become absolute is wholly Mid enliruly 
upoo tlie royal side. To the latter bo- 
long- just Uiose nottheru provinees in 
which Kentry and yeomanry hwl still 
retained tUeir mariiul nutoms and in- 
elinatiotia. Thia oirouiuEtanoe and the 
unity in the oomniaud of the troops 
crentod an udTulituge for tbe royal 
party, which, however, became weak- 
ened by the fact that tbe mounted 
landowners and thtir tenants could not 
easily be kept in subordination, and it 
was oven less easy to tarn them into a 
regular army. The parliamentary paity 
had the Oilvantago in numbers, lu its 
greater financial retources, in its bctler 
miitiHgeinent, and above all in perse- 
vering leal and the n^ligioua enthu- 
siriBta of the sects for the cause of 
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oonfliot to a conclusion. True to their principles, they cooM 
not overthrow the monarchy, which tbey recognized as 
precedent factor of the constitution, without andenuining their 
own rights. Their principle of an equitable agreement — true 
and effectual within a recognized constitution — suffered ship- 
wreck, on the impossibility of a compromise as to the broken 
constitution. And this impossibility lay in the person of the 
King himself. 

Charles had been brought up at a time and with euiroandiij 
ings, in which deceit was regarded as diplomacy. A constir 
tution was altogether incompatible with his notions of tlii 
royal power, of royal duties and oaths. The tribunals, ani 
all the oaths taken by officers of the realm had, after 
experience of twenty years, proved unrehable. No one could 
doubt that the Kin g, if he once regained possession of liia 
despotic powers, would return with redoubled energy to hia 
system. His well-known temperament, the feeling of injured 
honour, and the influence of a proud, intriguing consort, mode 
his return to the constitution incredible. In all the contra^ 
dictory acts of his public life, falseness and perfidy formi 
the predominating features. But the fundamental cam 
of this situation lay in the sygtem nf the du-ine right of kinj 
the faith in which prevailed at court, in the ecclesiastit 
as well as in the official world. In the atmosphere 
this theological jurisprudence it was well established 
between a king and his subjects there can exist nothing 
the nature of a mutual compact ; that he, even if he wishi 
it, can permit no interference with absolute authority j tbi 
in every promise and oath of the King there is contained 
reservation, sah-o jure regis ; that he, therefore, in case 
necessity, may break his promise, and that he alone haa 
decide as to the esistonce of such necessity." By the imi 
diate derivation of the illimitable royal power from a di 
will, the right to it is declared to be incoraprehensiblG to 
human reason without the grace of revelation. And it is 
coneequeutly the Church, under its supreme bishop, which 
finally decides what in the State is sacred as a constitutic 
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right, and what does not harmonize with the will of God. 
The Church has the key which fetters and looses not merely 
the individual conscience, but monarch and people in their 
constitutional relations to each other. This was the gystem 
which the clergy of the State Church pursued through the 
medium of the King, and the King through the instrumen- 
tality of the clergy. Within this system there existed no faith 
in royal words and oaths, and, as Charles, in contrast to his 
father, possessed both the courage and the unconquerable 
obstinacy to identify these theories with his own person, there 
was no basis upon which a compromise with this monarch 
could be effected.*"* 

The opposition, true to the constitution, found itself thus 
in the dilemma of either being obliged to sacrifice the eonsti- 
totion, and with it their persona and property, or of disowning 
their principles by attacking the monarchy itself. As they 
desired to do neither of these things, the leading men 
appeared paralyzed lo their action, and each succeeding year 
less resolute to face the real state of affairs. It was manifest 
that the party of the Covenant, which had solemnly vowed 
" to uphold the person of the King and his authority," could 

"•" ThetrnuBBctiotiaof both pftrties, 
eipcciall; the ninetijen aittclea, eonei- 
pond indeed exteniully njth the earlier 
erenta of the atruggle bctwveo Parlia- 
ment nod mon&rahy. hut they are clnsely 
interwuven with rcliginua rantraver- 
•iea. Tlie covenant nhich was coa- 
oladod with the Scnlrh u pre-eminent 
in thU new regiori. What rendered 
comprDiniwimpoaiible was the perBonal 
rlmructer of Oharles whii?h had been 
eiperieni?ed for the puat twenty jeura. 
Prom Uie first moment of hia reign bia 
worda hud bwn promises, and \th deeda 
iwrfldy ; and tliol not from prePipitnlinn, 
Imt ajslomaticallv. nnd from otdcnla- 
tion. A reliiibl<''priioE nf thia is the 
testimony of Lord C'lorendon as to Low 
it wiui nndentoiKl at court that every- 
thing whicU might be exacted from His 
Mnjoaty nmter etreaa of ciroumHlancoe. 
might be lotnioted by bioi on the first 
opiiortunily (Clarendon, ii. 252 acq.), 
-Yhe UMt Ti«it of Hia Majesty to his 



faithfHil Commons wonld have boon 
more aerious than that with which he 
lust honoured them ; more scrinns Ihirn 
that which their own General paid 
them some years after" tJIacanlay, 
" Essay QQ Hallam," 1828). Until Uia 
cloae of Charles the Fiiat's reign tlie 
partiea in Purliament found themsL-lves 
obliged to obey the law of aelf-preeer- 
vation. With a hiltemcas, which the 
cont^mporaricfl certainly did not fi^el 
loss acutely, MitcanJay aajs: "Such 
princu« may atill be seen, the scandals 
of the southern thrones of Europe; 
princvs false alike to tile accomplices 
wlio have aerred thom and to the op- 
ponents who have spared Ihem ; princes 
who, in the hour of danger, concede 
everything, awear everytUing, bold out 
tlieir checks to every smiter, give up 
tapuQishmenteveryiQattuinontof their 
tyranny, and await with meek and smil- 
ing implaoLbilily the blessed day of piT- 
jury and revenge" ^Hacuulay, idtm.). 
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not carry to an end the decisive struggle against the ] 
The fiction was accordingly resorted to, that " the King in" 
Parliament waged war against the King in the Boy all st 
camp." By means of this legal fiction it was possible to cany 
out a parliamentary programme, but not a war of life or dea^^ 
against actual Cavaliers. H 

It was only after au undecided civil war had been waged f(^| 
years, that elements arose from the parliamentary par^, 
whose ideal of Church and State went far beyond the exist- 
ing order of things. The time of men with a religious faith 
in freedom had now arrived ; and Oliver Cromwell was the 
first to form a regiment of such " men, well equipped in 
the quiet of their consciences, and externally in good iron 
armour, standing firm as one man." It was the sects who 
had, by the long administrative oppression, and by the 
Catholicizing tendency of the State Church, been driven to 
fanaticism. The ultimate results of the absolutist systei 
compelled from within, had led to an extreme application fl 
the principle of self-determination in both Church and StatsJI 
which, denying the Church as a common bond of outward 
life, dissolved it into separate groups according to the views of 
voluntaryism, and thus dissolved the fundamental conditions 
of a parliamentary constitution in this direction into a systc 
of Puritanical individualism. Half willingly and halfreluol 
autly the middle parties abandon the field. With a regiilM 
army " of the new model " (cuirassiera, dragoons, and light 
infantry) under able leaders, the contest now ends with the 
defeat, flight, and capture of the King. As in days of yore i 
the wars against France, the army of freeholders fomtflj 
according to the newer mihtary pattern was victorious < 
all the bravery of the nobles and theii- followers, which ' 
only effectual in cavalry skirmishes. t 
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t In tlie coiirBOot the warlhaParlia- mentnry aiJo ri'guliir regiments, 

ment cliuuged from llie militia Eyntein tainly ouiuiHMrd oa\j at Ki^tuile, who 

to lbs orguuiiatioD of a paid Btuadicig hiul been, tbr tlie unst part, nnly fbr 

■rmjr, in which Scotland bad alrpady two uionthB witli the coloufg. nnd with 

Srecaied It In the deoiBive battle of a eorpa of ofBotw only nine of wbom 

:ilBcby there fongUl ou tht FtaVin- hud «;]VLd iuthi.' wwouu tbeCoutiai-af^ 
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Hand in hand wJtli the military victory the Tindication of 
the Bible arguments with which the sects attack the divine 
right of the King is put forward in the Parliament, army, and 
petitions of all kinds — with a penetration, a dialectic strength, 
and a stubbornnegs e^jual to that of the court theology. In 
this biblical dialectic the ideal of the republic now appears, 
of which there was no symptom in the first years of the 
struggle. The Puritans had till then been religious parties. 
They demanded free regulation of their affairs in their Chris- 
tian communities; their ideals were ideals of ecclesiastical 
constitution. They had desired to fight the King in his 
character of pope, and not as a temporal monarch. It was 
only in the breach of the constitution that the now existing 
inseparability between the ecclesiastical State and State 
Church became apparent, and with it almost involuntarily 
the republic as an aim and end. The heretical dogma, that 
"the sovereign right is baaed upon grace," and that accord- 
ingly the civil authorities lose their right by sinning, becomes 
secularized in the notion of a "high treason committed by 
the King against the people " (parliamentary resolution of 
Ist Jan., 1649). William Allen, adjutant -general of the 
army, testi^es that, at the commencement of the year 1648, 
the council of officers, " after much consultation" and prayer, 
had come to a very clear and joint resolution that it was their 
duty to call Charles Stuart, that man of blood, to account for 
the blood he bad shed, and mischief he had done to his utmost 
against the Lord's cause and people in these poor nations " 
(Somers Tracts, vi. 499}. Whilst the moderate members of 
the victorious party, doubting in their minds, considered the 
proceedings that were being taken against the captive King, 
and negotiated for peace, Charles, incorrigible in every 
I situation, even in captivity, tried the arts of kingcraft to 
1 disunite the Parliament and the Scotch, the army and the 



L whibt llie rnral nnny ooimtcd more Uie diBciplioc and rnthuBiaani of the 

I fli"Ji a tbousand nf uneh ofllcvra. Yet Paritnti troops. In <liaoi|i1ioo tlie 

" apilo nr this llie stnigiilu hecunie " rebcle " were from the Urst superior 

B or nnnihilnlbti in coiiKijueaue of to tlic"ma1i{piauta." 
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people. SimultaneouBly there came to light, with van 
niable proofs, a new catalogue of his widely spread perfidiefl;' 
Consequeatly, without any serious resistance, the moderate 
parties at last abandoned the King to the remonstranecs of 
the army, and to the Puritan saints. But, in spite of all 
passion and violence, the loyalty with which individuals and 
parties cleave to their convictions of right, is characteristic of 
this contest of principles. As late as the 28th of April, 1648, 
the Commons pass the resolution " that they are not minded 
to alter the fundamental government of the kingdom by King, 
Lords, and Commons." In December, 1648, a majority of 
the Lower House vote that the King's person is inviolable. 
And even on the 2nd of January, 1649, the House of Lords 
{i.e. the remainder of the extreme left) imanimously reject 
the motion to put the King on his trial, ft 

But in the meanwhile the remonstrance of the army had 
been heard in the House, in which " his excellency the Lord 
General and the general council of officers represent the 
dangers of the proposed compact with the King, and demand 
that the person of the King shall be prosecuted in the ordi- 



tt Tho theological aide of the party 
Btragglc, which Beems atrange iiccord- 
ing to OUT ricwB, harm on ized with the 
events in whirh the royal Bnpremooj 
had bcoome the inatniinont uf the over- 
Uirow of the parliBmcntorj conBtitution. 
The theologinnB of tbtH period had be- 
come stBteemaD, end the stutoameii 
theologiatui. No other dialcctioft! 
woapnne except Bible nrgumenti were 
brought into the sphere of politics in 
those duya. The Tiews as to tlio ro- 
hitioQ of the people to the rojel pnps«; 
of the dn; stood upon thu common 
ground, which was rocogDized by nil 
coiobatBiitg, and which afforded to all 
^rties the arguments the; sought. 
What brought the extreme parties to 
power was their resolute will to con- 
clude no com promiiie. because they saw 
in the King's power EJtogether an 
uinrpcd supreme episcopate, which 
was at variauoe with the diviue wilL 
This view did not perceive that (he 
mouBichy was »t once the teinponJ 
foimilatiou of nil chua rigbU, nnii tbo 



indispeosable precedent condition of 
the eiialing social order. For the 
sects whoau consciences had been 
sorely (ificndGd Ihtre was no via. mtdia 
between a godless Giesarism and pa- 
pietry and the overthrow of the mon- 
archy ilsulf. As the individual in a 
struggle for liberty forgets both wife 
and property, no does a people in such 
a struggle forget that it a a society in 
which after the victory has been won, 
struggles, whose end cannot be fore- 
told, must begin afresh. Tho King, 
on the other hand, even in the farv of 
such opponents, continues to practise 
his kiugcraft whilst ho is a prisoner 
to the anny. " I am not without hope," 
he writes to Digby, " that I shall be 
enabled to bring either the Frosby- 
tcriaus or the Inilepeudants over to oiy 
aide, that one party may wear the othpr 
out, and I ba really once more King." 
ButChtttlos's'-juristiseh-pricBterliche" 
Nulure (Uauke, ii. 56S)had now mot 
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nary course of justice." Wlien, however, the CommonB, on 
the 6th of December, 1648, with 129 votes to 83, resolve that 
the conditions of peace be accepted, the army intervenes with 
force of arms against the majority, takes 47 members of the 
House prisoners, and declares 96 others secluded. After this 
violent expulsion of the dissenting members by the army, at 
the last division, in December, 1648, there were only 51 pre- 
sent. In the room of the expelled members, the former 
minority of Independents, Levellers, and Republicans enter, 
both in the council and in the field. In spite of the protests 
that were raised, the remaining minority proceeds to sit as a 
House of Commons, and brings forward the indictment against 
the King, for high treason against the people of Englaud.ftt 

The indictment, the nomination of a judicial commission, 
the condemnation aud execution of the King, is the gravest 
act of violence in the whole of English constitutional history — 
an act which can only occur once in the history of a Euro- 
pean nation. The fundamental violation of all the legal 
bases of the State, a violation which proceeded from the 
person of the King, finally recoiled upon his head. His jure 
du-ino monarchy, which sacrificed every right of hia people to 
a presumed higher divine right of the King ajid-to the inter- 
pretation of the court theologians, ia overpowered by a reli- 
f^ous conviction, which was surely more real than his own, 
We can apply to this act no criterion of right and wrong 
within any existing pohtical system, but only the measure of 
moral right and wrong in the case of a society which had 
been brought back into the condition of self-preservation ; in 
the words of Lord Chatham: "There was ambition, there 



ttt Tho mm; cilorted the indicC- 

inenl wbich Jotm Cookp, ■■ in the nutna 

of tiiG puople of England," brought 

fornard " t^inbt Charles Stuart aa a 

tyrant and traitor, a niuidcrer and a 

pnblio implBcable foe of the ConimoD- 

we&lth or Ungtand." The difficultf 

■ VMlofiod a procedure and a preaiduiit 

[ Sot anch a jadiciat nlmalial^loD. The 

I King oonduoled vith dignitf bis <lc- 

rftnco before the illt^ral tribunal. His 

\ Wt iconls vreto: "Sire, ii is Tor ttiu 



libertiea of the people llmt I am nome 
Lece; if I neuld have nraenliHl toun 
arbitraiT away, to havu nil things 
changed aooording to the power of the 
BKord, I needed not to have oome 
hither, and therefore I tell you, and I 
pray Ood it bo not laid to your ohargei, 
that I am a martyr to Ibe pwiple." 
With firnineBa he met Ids coudi'inna- 
tioQ and exeoution, «liii-b took place 
opposite the pulace of Whilehsll, atnid 
uiarka uf popular oymputhj. 
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wns Bedition, there was violence ; bnt do man shall persaade 
me that it was Dot the cause of liberty on the ODe side, and 
tyranny on the other." 

The highest ideals of the hiimaD struggles in the Middl 
Ages, — the hereditary monarchy and the Christian Church,'" 
— had guided the English people in its history of a thouEaod 
years duration, and had exalted it to a high degree of 
morality, justice, and culture. One of these institutionaj 
working upon the external side, that of justice, and the othi 
upon the internal, that of the mind and conscience, had acte 
and reacted upon the other, and transformed and elevated 
society. Both were, and continued in the process of their 
realization by erring mortals, to be at all times exposed to 
abuse and degeDeration, which eveD amount to a caricatuj 
of the most sacred things. The monarchy under John ^ 
certainly more deeply debased than under Charles. 
Roman Church was, at the time when Luther rose against it, 
more deeply degraded than the Anglican Church under Charles 
aud Archbishop Laud. But in John's day, there still stood 
beside the debased monarchy a Church in the fulness of ill 
moral power, represented by Archbishop Langton and 1 
brothers in office. On the contrary, in the period of 
Reformation the degenerate Roman Church was confrontc 
by the heroic forms of the Church reformers and by ah] 
monarchs. In the Ciesarism and papistry of Charles 
both sides seemed to be equally degraded and perverted froi^ 
their proper ends. It is for this reason that the oppositiai 
rises to that pitch, when the last resource of societ 
which has been reserved from the birth of the heredits 
monarchy. Once again society returned to the primitive stal 
of self-protection, in order, by the overthrow of this monarchy,'* 
to prove the nullity of a monarchic papacy in a form sucli as 
this. Upon the foundation of the declared sovereignty of 
society (sovereignty of the people) a new political and eecleai 
astical edifice had again to be built up, amidst severe strugglfl| 
and perils both for State and society (Chap. XXXIX.), whic 
were rightly foreseen by the moderate parties in the res 



( 257 ) 



CHAPTER XXXIX. 

The now kingless State became a Republic, " the Common- 
wealth of England/' as it was called, to avoid a foreign and 
unpopular expression. An act of Parliament of the 19th of 
May, 1649, declares the people of England to be "a Common- 
wealth and free State." The monarchy and the House of 
Lords are expressly abolished by resolution of Parliament as 
being "unnecessary and dangerous to the liberty of the 
people." 

The enduring energy of the party which gained this success 
embodied itself on the one side in a victorious army and its 
brave lieutenant-general, Cromwell, and on the other in a 
Parliament, which, after the expulsion of the moderate mem- 
bers, only contained within it the former extreme left. By 
election of the House there proceeded a Council of Statey in 
which Cromwell practically undertook the duties of president. 
The several measures of government were at first issued partly 
by the council of State, partly by Parliament, partly by the 
council of officers, and partly by the Lord-General in person. 
It was soon manifest that the opinions of the Parliament and 
of the army on this point, were widely divergent from one 
another. But the perils by which the country was beset, the 
necessity of unity in the operations against foreign countries 
and against the opposing parties of Royalists and Episcopalians, 
as well as the mediating influence of the Lord-General, held 
this irregular government together for several years. Crom- 
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well reeognized in the Long Parliameiit the Boie legal bond 
of nnion between the past and the present. It was not ""til ^ 
the 20tb of April, 1658, that he made up hia mind to dissdw 
by force of arms the flssembly that had made itself odioi 
alike by its meaBures and by the permanence of its BesBioo .• 
The precise character of the Government remains from that 
time forward, in spite of certain transient forms, the military 
dictatorship of Cromivdl, the incarnation of Puritanism. 

And the impartial observer must confess with Maoaul^j 
that Cromwell represented the State with honour, 
the Stuarts had made England powerless in foreign parts" 
Cromwell took his place among the most iiluatrions rulers nf 
the times. The Netherlands, FraJice, and Spain bowed their 
heads before England's might. Tlie crowned beads of Europe, 
one after another, did homage to the Protector. Army and 
navy, Ireland and Scotland, obeyed as tbey bad never done 
before. Trade and industry flourished, and ' the commercial 
policy of the Protector formed the established rule for England 
for generations ; the taxation system was regulated, and a 
postal system instituted. The Protector was the first to 
estimate aright England's maritime vocation. Civil justice 
was honestly dispensed ; Westminster Hail, Lord Clarendon 
himself confesses, had never been filled with more learned or 
more honest judges than by Cromwell, and never was justice 
more fauly dispensed in civil cases, in the courts of Law and 
Equity. Persona of capacity and integrity were chosen if^| 
the various departments of the executive, and genius &^| 
science were patronized. To this was added a new maxim ^B 
government, for which England has to thank the Puritans, 
the principle of religious toleration. A religious party, which 
was guided, not by the class interests of the clergy, but by 
the hving realities of faith, could renounce the application 
of coercive measni'es in matters of faith. The time had 
arrived for toleration, now that Protestantism had irrevocably 
won its position in Europe. Abolition of the penal laws 
against Cathohcs could certainly not yet be won from the 
national mistrust ; but they obtain a like measure of tolerai 
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SB the Protestant sects. Even the JewB, after a banishment 
of nearly three centuries, were allowed to settle again in 
England. This, and much more besides, was an efficient 
exercise of a sovereign's calling, to the shame of a degene- 
rate royal dynasty. 

In spite of all this, no content prevailed in the country, not 
even among the dominant party. Like every victorious party, 
it leamt that its position was changed by the actual pos- 
session of sovereign power. It certainly wielded the power, 
but it was also in conflict with the conditions of society. 
The structural composition of English society, as it had 
appeared eince the Middle Ages, consisting of lords, gentry, 
freeholders, and tenants, of burgesses and artisans, clergy 
and legal corporations, with deeply rooted influences and 
traditional views, was in irreconcilable contradiction to the 
political ideals of the Puritan parties. These latter con- 
'fOsted pre-eminently of a respectable portion of the English 
'Sniddle classes, whose civil position aflorded them hut little 
experience for poHtical government, and whose ecclesiastical 
position had, under long oppression, given them the habit of 
opposing but not of governing. Groat and victorious as they 
in the contest of arras, their political ideas were in- 
lapable of permanently fixing the form of the constitution, 
tther did it become manifest that the demands made by 
•the " people " separated into very divergent opinions and in- 
terests. The multitudinous petitions presented to the Long 
ParUament give us a picture of a pubUc opinion that was 
as changeable as it was disunited. 

f The Royalist and Episcnptil fnct'ums had hitherto formed a 
^majority in the dominant class, which now, vanquished and 
-under the pressure of a common misfortune, held closer 
together, and waived internal party-differences, including the 
■Catholic and absolutist (juestions. The long ill-used, but now 
victorious party, demanded the punishment of those who had 
taken part in the illegal measures of Charles I., the now so- 
called " delinquents." The republic, with its hitherto un- 
l^recedented financial needs, decreed, to satisfy them, an 
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enormous eequeatration of estates, demanded considerable 
finea for compounding, and proceeded against those who hai 
Bcrioofily compromised themselves, even to the sale of thai 
property. It was calculated that in the years 1640-1659S 
between three and four thousand gentlemen compounded by 
paying sums amounting to £1,305,299 4s. 7^^-; the seques- 
trated estates of those who would not compound, or who were 
not allowed to do so, wore computed at five times that g 
Of the established clergy about two thousand were deprivoj 
of their benefices. Vanquished and weakened, but embittere 
and still possessing personal influence among their surround- 
ings, these groups were irreconcilably opposed to the Govern- 
ment. 

The PreshyUriaii miihlle party, the former majority in 
ParHament, which had been violently oiisted'out of Parliament 
by the victorious party, opposed the Government in as hostile 
a manner as did the old Royalists. They nad not intended 
the overthrow of the monarchy. The oath of fealty taken to 
the republican government was more odious to them, than t 
the Cavaliers ; their clergy refused to publish the ordinal 
of Parliament from their pulpits in the customary way- ' 
indefatigable zeal for the carrying out of its scheme of a nev 
ecclesiastical system shown by this party made it even mai 
intolerant in Church questions, and at the same time mO] 
indifferent to questions of political liberty and civil : 
than formerly. After it had nominally established its idet 
system of ecclesiastical reform, the system itself proved i 
practicahle, and isolated the middle party in a state of e 
less discontent. 

In the more radical jiarliea of the left, which had gained I 
victory, thanks to Cromwell and his army, a gradual de< 
position set in, from the time of theu: actual influence i 
participation in pohtieal power. In one part, the Puritt 
ardour became secularized to an abstract republican politiol 
ideal, with tolerance or indifference in Church matters, 
another part, the religious zeal against image-worsliip t 
against the episcopal hierarchy remained paramount. 
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aecnlarization of Furitanisin waa naturally strongly repre- 
sented in the standing army ; political radicalism now formed 
a certain counterpoise to the rt*Iigiou3 element. But both, 
alike intolerant in their separate tendencies, were but poorly 
fitted for moulding the form of the real constitution and 
for conducting the real political government in England. 
The sole sovereignty of each of these parties would have 
become a despotism over the great majority of the people. 
And on that very account that organization retained the 
upper hand, which is perfectly indifferent to and independent 
of property, viz. the standing army. 

A new feature for England in this situation was the 
ascendancy which the middle classes had obtamed. Never 
yet, in the whole of English history, had a spontaneous 
movement proceeded from the Lower House alone, and still 
lees from the lower middle classes. This time the monarchy 
■was vanquished not by the followers of the barons, but by the 
brave convictions of simple people, under officers chosen from 
among themselves, and by an army, in which indeed a number 
of lords and gentry served, but only as leading men of similai- 
pohtieal and religious counctions. This situation had given 
the middle classes a greatly elevated and self-respecting posi- 
tion, which an existing Government conld just as little disre- 
gard as it could the temper of the army. Shortly after Charles 
the First's execution, and after the proclamation of the re- 
pablio, petitions of the dominant constituents — the "well 
affected " as they now call themselves — crowded in great 
numbers from all sides, to make their representations heard in 
the State. They demand annual Parliaments, emancipation 
of the supreme power of the " people " from the iniliience of 
the King and the lords, abolition of the Privy Council and 
Court of High Commission, the self-denying ordinance, shorten- 
ing of judicial proceedings, abolition of tithes, monopolies, 
excises and tolls, conversion of all taxes into a direct subsidy, 
the sale of the eittates of the " delinquents," no coercion in 
arcligiouB matters, an annual stipend of £100 for servants of 
gospel, and so on. the Little Parliament, subsequently 
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Biunmoiied l»y Cromwell, proceeded to formulate the following 
demands : abolition of the Court of Cbaneerj, inatitutiou (4j 
civil marriage, abolition of Church titbes and patronage 
demands which, being at variance with the interests of 
dominant classes, brought upon this so-called Barebon 
Parliament the contempt and hatred of a large portion of 
community. 

Was it possible, after all, out of these elements to form a' 
parliamentary government according to the laws of the land 
and in accordance with traditional institutions ? That govern- 
ment did not merely consist of one parliamentary body form< 
by elections in certain districts, and the other permanent 
by the appointment of nobles ; but it was based upon 
deeply rooted interweaving of dl magisterial rights with pi 
perty, and upon the substructm'e of the eommnnitutes, wl 
governed themselves according to the laws of the land, Thi 
social bases of the State had been consoUdated for genera- 
tions past. The higher personal duties in the State were so 
intertwined with the great landed interests, and the duty of 
serving on juries and the parochial offices liad so grown up 
with the middle classes, that an English government could 
only be conducted with the traditional Parliament, constitutt 
by county and municipal unions, partly elective and pi 
formed by hereditary rights and by oEBce. After the civil 
had broken up the old fonns, the impossibility of arriving 
an harmonious self-regulation in public life through any oth< 
combination became manifest. Parish, county, and Parliamt 
confronted each other as disjectn membra, from the momi 
when the established Church and the bishops were abolished, 
the hereditary peerage set aside, the loyally minded gentry 
robbed of their poHtical rights and of their poasessionSj 
small enfranchised boroughs abolished, and the elecl 
qualification altered. The destruction of these foundatii 
made the reconstruction of a constitutional self-govemnM 
from below an impossibility. 

The mililia system of the county became impossible in the 
face of a standing army, whose merits, glory and eflicicQi 
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appeared coupled {as is ever the case) with contempt of a 
militia which in the civil war had proved incapable. The 
militia of the republic remained accordingly quite a subor- 
dinate institution, to which all the less attention was paid, 
since together with an active miUtia the local inSuence of the 
gentry which was inimical to the republic would also again 
revive. (1) 

In the judicial sj/ntem the continuance of judge and jury in 
civil cases was practicable ; but, in crimmal cases, the grand 
jory, formed of the gentry, and the petty jury, which was 
disunited by irreconcilable party contrasts, became serious 
elements of contradiction. A republican government could 
scarcely expect of such juries that they should enforce the 
new ordinances by their verdicts. (2) 

The strength of the j'olicc sijstciu lay in the office of sheriff 
and magistrate. A republican government had herein only 



,(1) Tbo njilitarjr orpin iziition, from 
■e year 1615, imaaed mlo tlrn sjBtem 
a BtandiQg iiruiy. Tlie orgooizutiDU 
of thiBormfuexompIary ; in disdjiliiio 
null invincible bmvety this English 
Mmjwu ccitidnt; never excelled by 
any iu fonner or any in later times. 
In like manner the Protoetot was fully 
alive Id the vocation of England a» a 
inaritunc power, unil fostered it by ade- 
quate measures. But from 1647 tlie 
Btauding aimy would not tolerate any 
Attempt to dlBbsnd nr rudui^u it. nnd 
broko QUt into open rchiatuntt- of such 
II nioiuuro. The decayed railitiu in- 
ntitutions eould eiTtniuly wt regain 
their strengtli in (lie face of aitc^b n 
iliscipliued army, but wccu duly em- 
ployed for the purposes of police od- 
intnistraUim and for raisiug tbo taxes. 
(2) The judicial Bjatera mi^t with a 
difficulty in the oiisting ulaff of law- 
yers, which was go omineutly royalist 
that Parliament in Oolnlmr, UA'J, re- 
Molved to diunisB from tbtir ollii'c and 



even tlio reatorotion partly rotainod 
tkoio jUBtices. or at all evoDtH icatored 
them to their bonoumble poeilion of 
Serjeants. Of fifteen judges, who wera 
inoCBce at the restoration, not less than 
nine wero found worthy by the new 
govifmoient to be couHrrued or recog- 
nized in nnnlogous positlouB (Foes, vii. 
3); ttmnng them ouo of the most op- 
right QamQS belonging to tbe English 
judiciulbench.SirMuttbewHale. The 
principle that all tbe judicial olQciuls 
proceed from appointment and not fiom 
election, was also retained by ttie renub- 
lie; and likewine tbo foruiuliiy wtiieii 
required thoton each change of govern- 
ment tbe commission sliould bo re- 
newed, which was accordingly done 
eight disliuct times during this period. 
Tbe civil jurisdiction via so far betler 
than it hail been under the Stuarts. In 
like mauuer the introduction of the 
English language iulo the proceedings 
iu an action was also a welcome reform 
(Fobs, vi. 412). But nil this praise 

■ illi-iiii! null iln- s.)HTtii;[i ptiwera of 
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the alternative, either of appointing fit and proper perf 
on commissions of the peace in the customary manner, in 
which ease it had to reckon with certainty upon a hostili 
majority; or it was obliged to appoint fresh unskilled and 
nnfit persons, who lacked the nccessaiy authority. The polii 
administration was, therefore, from the first a weak point. 
might work tolerably smoothly in the towns which were mi 
inclined to the republic in their special civic constitution, 
but in the counties the Protector was unable to remove 
the old elements entirely, and still less was he able entirely to 
alter their ancient spii-it. It was the military sense of disci- 
pline in the republican rule that accordingly led to the intro- 
duction of a harsh pohce system in the place of a self- 
government according to law. (3) 

The Jiitiivi'uil ni/sian of the republic required unprecedi 
resources for the maintenance of a great paid army, whii 
was rendered necessary by the state of affaii's in Ireland and 
Scotland. The old system of taxation, with its self-asseas- 
ment in the separate communities, was thus insufficientj 
besides, the parochial constitution bad been thoroughly dis- 
united by the political and religious parties. Parliament 
resolved, according to former precedents, in the course of 
year 1649, to make a monthly assessment of £90,000 on 
counties and to levy an excise duty of five per cent, upon: 
loijg list of articles of consumption. The rating was on 
whole justifiable, but fixed very high, and the imposition 
taxes 80 irregular from a legal point of view that force had 
bo applied to the judicial and police institutions to maim 
them. The new taxes weighed heavier upon the bulk 
the population than the ship-money and the ordinances 
Charles I., and their legality was quite as disputable as 
of ship-money. There remained accordingly no altematii 
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(3) The police pmrer oonid not eiist of Uie old slylo. The republic i 

under tlio rcjiiiblican r/'Oime together therefore, to llie nyitlein of pnc 

with the fnndamtDtal Wtilution of gowniiin..iilH, uLirh, [lowcTer, owi 

jiislicrB of tUe pence. In the countica, 3icir purituninil zeal oume ' ' " " 

nt nil os-unt*. Cromwell could not poB- with popular cueloms. 
eiblj mauDgo willi a loag'LBterial gentry 



but here also to put the new military and police power in the 
place of Belf-goTerument. (4) 

In the province of Church i}ovemmcnt the place of the over- 
thrown established Church waa taken by the equally intolerant 
ideas and constitutional schemes of the Presbyterians, in spite 
of the constant opposition of the old parties and the smaller 
sects. Every benefice was, henceforth, to have its parson and 
several lay-eldera ; several benefices taken together form a 
cUstrict synod, with a presbytery of clergy and elders ; several 
synods form a province with a provincial assembly ; at the 
bead of the whole an ecclesiastical national assembly. But 
this system of piling up electoral assemblies proved as dan- 
gerous as it was impracticable for the teaching vocation of the 
Church and for its relation to the State. The spiritual 
electoral bodies at once showed the same bigoted intolerance 
as was manifested by the episcopal system, and wero soon at 
variance with the Parliament, which was not inclined to 
recognize the "divine right of the presbytery," hut on the 
contrary retained the appeal from spiritual courts to tem- 
poral tribunals. Such a variety of tendencies and insti- 
tutions were interwoven in the ecclesiastical world, that 
the principle of tolerance, which the Protector followed from 
conviction, was almost a natui'al result. The confusion in 
this sphere had become so complete, that external toleration 
naturally resulted as a necessity for a cautious Government. (5) 



(1) Tho financial syetem of tlio i^ 

jiuWip miidL- quite unprcccilonled de- 

mnnds. SisdBii f" liovenue." i. 285) 

conpntpB, but probably in bd exng- 

fli-mled WBT, Hie revenue rotuma ot 

the Stiite from Norember 3nl, 1640, to 

Nnrembi'T 5th, ISSQ, at £83.331,1UR, tiT 

whicli £32,172,321 vox knd tni gcae- 

TBll;iiiiiiiitithl;us(.«aTiiL'nt: ilT.fiCKi.OOO 

tomueo and ponndnge: £».000,000 

cxci»: £3.528,6.'^ from Kqueetnlionc 

£10,03S,6(i3 ^m the sale of eccimias- 

' Ileal eitatcH i £1,5G1,QS6 from sequeatra- 

■HtBn and compoaition nilh royalist 

■iptlemei) : E2:iiSfiOO by tho Bale of 

B3lwlnnd«Drdelinqiteo1«. Tlio roqnire- 

■'•enla of the stnniline nrmy nppiiirod 

"ki SNrallow up all. At the oi>ouiii(; o! 



Parliament(l3 Charles IIO Lard Chaii- 
eclloT Claiendou \taa able to say: 
"That moiifllor Commonweiillh cost 
this nation more in ber few years, than 
the Monarchy in sii hundroJ years." 

(9) Moat difficnlt of all wna tbe rtale 
of oocleBiastical alTain. Aflcr the snp- 
preBsion o( tho Epittcoptil Churcli the 
Freabyteiians suce^cdod in rialiiinc; 
their lonK-fherialied ideal, Aljinil tnv) 
thousand clergy of tlie Stiite t'liurcii 
were obliged to yiidd to the new .irder. 
the majority of whom, however, Atv said 
to have been reniored on oRcount of 
eiil lifo orl^omnoe, tor whose support 
one-ftflh of their eroolnmpnt* waa 
roservwl. The vuesnt benefices were 
filled by men, who were rocotumended 
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All these conditions and circuinstaucea pointed to the con- 
centration of the political i)ower in one [wrson, and in Oliver 
Cromwell the person destined by Providence wag found. The 
stolidity of this man, coupled with an indefatigable activity 
personal courage, and energy, the dry, blunt manner wibb 
which he makes straight for his object, are incarnations 
the English character. To it belongs especially his honest 
and the sincerity of hia convictions, often misinterpreted by 
later writers on account of the biblical unction of his words, 
which was the language of the time and of the party to which, 
he belonged.* Only an entire misconception of the real state 
of aETairs would ascribe the impossibility of the protectorate's 
arriving at an understanding with a Parhament, to ambition 
or thirst for power on the part of the Protector; for it was 
really due to the internal decomposition of all those cohesive 
elements by which the parliamentary constitution was organi- 
cally welded together. It was, in fact, impossible to rel 
the old English counties in the old form of county courts, 
electoral bodies of Parliament, and still more impractical 
was this in the deeply disorganized Scotch and Irish countii 
which the Eepubiic had incorporated into its constitutii 
From this condition of things no Enghsh Lower House, 






by the pariBliea, and confinned bj the 
ecclesiiuticnJ synoda. The iuSuence 
of this lemlcQcy was HufflcJently strong 
in Parliument to bring about by ordi- 
DiiDce the iDstituLion of pteabyleriea, 
bat which only iu London, Lancasbin', 
andinoneor IwocaiuilieswaflnctoaUy 
Ciimed iuto efleet. The intolerant 
IJnJsiunptuoiiB sfiirit of the Preab y terian 
confession, bad developed Itself to 
Buch bh extent that by tUis very means 
the way whs emoothed for the renlora- 
tion of Iho EpiBcopaJ Church. 

* English history of a later timo, 
after the constitutional itniggle hotl 
been endod, has been writhiu in an 
inimical s])irit towanla the cuudiii;t of 
ttio Pioli!Otor. It hue been tixeu'd- 
Ingly ditHcult for the English, down 
to the present centnry, to Iw jnat 
towards this man and his parly. 
ilodiTU "liiTo-»or»hip"hiisatl>,-uipli,-d 



to set this ritfht. Gnizol's 

unjust, ouJ coloured by peraoi _,_ 

as by natiMinl prejudieea. Apunsf IF 
may here be placed the judgment of 
a doctor of divinity of our day : " Tho 
uge WBD an age of faith — we mny my, 
ufnehild-likeaudaloving faith. Such 
men as Elliot and Hampden, Cromwetl 
and Vnne, believed iu (lod and Christ, 
in niD and the evU one, iu heaven aocl 
hull, as the Bible proeents theiu, and 
very mucJi as Uiiton ha« depiat«dL - 
them. The world to Iheni waa full tCJ 
spiritual iuflueuces, both good uid bl^H 
—full cmiuently of God. Whereda^H 
called, nien of this order could bmw' 
all things, and still feel that nothiiig 
was hamirdoil. To tliom there was ni> 
such thing as accUIent. All was in tin- 
highest hatuls" (Viiughao, iii. 13:1). 
Biinke's opinion is very objeclivr '" 
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iglish Upper House, no harmonious executive power for the 

legislation and taxation of the country could arise. The par- 
liamentary constitution }iad grown out of a system, in which 
political rights (as being the exercise of the royal rights) 
had emanated from the unity of the royal power. After the 
overthrow of the monarchy, the dismembered limha lacked 
the legal basis necessary for uniting the antagonistic social 
interests and the still more incompatible ideals of the political 
and ecclesiaBtical systems upon a common groimd recognized 
by all the different parts. Each party threw upon the other 
the blame for this state of afTairs. According to a plan that 
was correct in tlti'si, one part of the upper classes was desirous 
that Cromwell should assume the regal crown. Nobles and 
gentry both thought that with the monarchy their higher 
privileges would revive, and the clergy considered that it 
would be the means of restoring the Estabhshed Chm-ch. 
The lawyers thought also that the laws touching the impunity 
of those who serve a de J'nclo King might prove useful in the 
tvent of a restoration. "A kiug of England," says Thurloe, 
" can only succeed to a Umited prerogative, and must govern 
according to the known laws. A protector, although with 
less nominal authority, has all that the aword can give him." 
The republican strictness of the council of oflSeera, however, 
induced Cromwell not to assume the royal title. He himself 
«lao probably felt that the regal dignity would ahenate and 
10 late him from his own party, and that an historical 
laoDarchy could not be replaced witiiin a living generation 
f a new dynasty from among the people. He preferred the 
He of Protector ; retaining at the same time certain impor- 
nt attributes of sovereignty appertaining to the old constitu- 
tion. His consent to the most important acts was necessary, 
and occasionally the clause even occurs, "and this shall not 
be changed without the consent of the three estates in Parlia- 
ment." Cromwell was content to obtain the powers necessary 
for the present conduct of political business. He also satisfied 
the obhgations into which he had entered by making fi'om 
me to time an attempt to summon a Lower House according 
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to the traditional forms, and to obtain the authorization 
form an Upper House, though it was difficult to wring fi 
the esiating electoral bodies the consent to the appointment 
of an Upper House. His creation of lords, though performed 
■with caution and conscientiousness, only aroused murei 
opposition. An Ui>pc-r Houbo, as the permanent depository 
a permanent legal system, was really desired by no 
because nobody wished the state of aEfairs then existing to 
remain permanent. On that Tery account it was imx>oSBible 
for the Protector to obtain an liarmonious co-operation with 
any parliamentary body. Disgusted with parliamentary 
debates and majorities, which could arrive at no positive 
system of government and at no positive opposition, he dia- 
missed his ParEaments with words of reproach. Apparently 
he had himself failed to discern the internal reasons why 
ParHament could neither by severity nor by indulgence be 
brought to co-operate with the executive Government.** 

But the Protector was not in the dark as to t!ie needs of 
the State and as to the course tho Government must neces- 
sarily pursue. The traditional of&ces were retained as far as 
was feasible, and filled with proper persons. The central 
Government was, in all essential particulars, conducted 0| 
the earlier lines of the King in council. In the adminiBtral 
committees, the necessary consideration paid to the men of 
own party was bo far modified by tho energetic control 
head of the Government, as a new executive is capi 
doing. All that a royal Government, acting from the o 
of the realm could perform, both internally and estemi 
was performed by Cromwell in quite a different manner 
the Stuarts. But what this Government, from tho natora. 
its creation, was as yet unequal to, was the exercise of 
reign rights through the constitutional organs of the com 
tnU-s, and through the traditional self-government, to wh 
was hardly less opposed than Charles I. The taxes iva\ 



•" Tlipse nllpinpts are eo eiperi- repoblio ore mentioned; I bars jj 
menta! Id llitjr onlure nnd bo tniii.iput i-iewcd Uiem all togelhet &t the el 
Ihat £iz or sevea rBrliameDtE uf tho tliia cliii[iter. 
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by ordinance wtre refused, and, to quell this opposition, 
there were no criminal verdicts to be obtained from the jury. 
Accordingly a new "high court of justice" was constituted, 
analogous to the Star Chamber. Some persons were even 
condemned to death for violent resistance. For the same 
reason the provincial governments were again revived. The 
realm was divided into districts, under eleven major-generals, 
for the most part bitter foea of the Eoyalists, and harsh and 
overbearing towards the civil authorities. The military 
governor is responsible for the submission of his district, 
has authority to levj- troops, to exact taxes, to disarm Cava- 
liers and Catholics, to examine into the conduct of the clergy 
and schoolmasters, and to arrest dangerous and suspicious 
persons. The Slate had to be governed ; but the longer this 
Government continued in opposition to the social bases the 
more oppressive did it appear. The complaints against it 
are, at the close of the protectorate, constantly increasing. 

Thns the state of affairs became, on the whole, more and 
more like the absolutism imder Charles I., and from year to 
year the feelings of the upper classes turned as one man 
away from this nile. The old lords who had been removed 
from the Upper House were living partly in exile and partly 
in BuUcn retirement on their estates. The old gentry were 
in a similar position, partly persecuted, and robbed of their 
lands as " delinquents," with their old influence both in coimty 
and Parliament broken down. The established clergy bad 
been in gi-eat measure dispossessed of their benefices, though 
partly submitting with reluctance to the Presbyterian consti- 
tution. The powerful law corporations were no longer sum- 
moned to the high offices of State, and were offended by 
reforms in the judicial system. Families, which had hitherto 
enjoyed distinction, were driven from their influential posi- 
tion, with all its pleasures and advantages. In their stead 
new mt>n were almost universally at the head of the regiments 
and in possession of the offices; education, eloquence, and 
parliamentary ability were eclipsed by miUtary merits and 
_Bkill of a difi'erent kind ; in principle only the " well-affected " 
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everywhere preferred. It is thus readiJy conceivable hi 
the achievements of the fanatical Puritan party were followed 
by an implacable hatred on the part of the wealthy classes. 
The forcible removal of all long-eBtabUshed institutione left 
behinil, even in those who recognized in principle the jostifi- 
cation of the revolution, a feeling of a wrong committed in 
carrying it out. It is for this reason that the period of 
the repubhc passed away without leaving any trace, either 
upon the inner life of the State or that of local government. 
Not a single institution, not a parochial office, not a single 
administrative rule of self-government dates from that time. 
Even the church rate had to be maintained by coercive 
ordinances. Such a system could only be kept up by the 
means by which it had arisen — by the standing i 
Instead of the King and his courtiers the Protector 
with his officers, and self-preservation compels the party 
remain in this ixisition. It is the necessary consequence of 
every violent constitutional change that it is not the " people 
and the true right," but only a single party with its social 
and party interests that succeeds to the executive power. 

And why had all this come about ? England had wished to 
ward o£f absolutism; it had risen in arms against a violent 
and perfidious king, to defend the Hberty of its Protestant 
faith, to defend the traditional law of the land in I'arliament 
and ill county, and to defend the liberty of the subject and 
of property. Instead of achieving this, the country fonnd 
itself terrorized by a still more rigorous ruler, by a standing 
army, by a mihtary-police system of rule, and by a disK 
of Parliament and of all the free institutions of the 
What no party desired to he permanent could only be 
inttrim. The death of the Protector could not but lecu 
return of the old party-majorities, and these latter 
restoration. 



■NoTKToCHArTEnXXXIS,— Tlie fol- 
lowing!* BlUtnftbonttcmptiiiiiiulo by 
Uie republic to fona d conatitiition : — 

I. The Jirtt eoiHU1«lim is the 
Sovereign Ilepublic under the Long 



Pailiament, vrilh on elected Oool 
SUto. The Conimona had aire. 
the Itb of Jnnuary, 1649. declared fl 
thpj, OS tlie ph<i»cii repreBentatiTfl 
the people, wield the eupreme powi 
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the ijalioD, oad that all lans cuuctcd 
Itt tlieiu, uvtrD without tbo cii-opcratioD 
nf the Kiog or Hauae of Peera, m« 
binding on the people. The style at 
all decrees wbb to nm" aarlor^atu 
Partiametiti AMKai." The House of 
Pocn was uboliBhed iw being " Dse- 
IcBB Bnd dnneerana;" in like manner 
the tnoanrphy as being " unnepeasary, 
hiuiienKiaie, Bud clangeroua far the 
freedom, safety, and public interest of 
the people." On the IStli of FEbmary 
n preliminary Council oX State woa 
nppoiatod, which from time to time 
" reoeivee the ordors of the House." 
For the years 1690, 1651. 1652, IGSB, 
n Governing Council of forty members 
vos appointed, consisting (olenibly 
regularly of the same penionB. But 
lliis council is continually opposed by 
the Great Council of Offlcera, which 
even in the courae of the year IMS, 
plavs auch n rioletit port. Tho army 
liBii formed for itself a kind of constitu- 
tion : the staff officers constitute the 
upper council, each company or 
xquodron chooaea two adjutants or 
'• agilalors," who form a lower house. 
Am the re^ments are without clinplBins, 
the offlcera and soldiers look upon 
tbemivlves the duties of pmying and 
preoehing. The highest tribunal is a 
eouncil of nine officers and civilians. 
The whole, with its rcminiBcences of 
Ihe purliaraentai^ ayalem, and of tho 
(cclcHJailii^ul ot^niXBtion, Tonus n 
i''ini[»ict body, which woa only pre- 
MTvnt by CrMnwell's influence from 
I he I'oit^tunt danger of a rupture nitli 
the Rnmp Parliament. On tho 19th of 
Mu.v. It>49, England was by Act of Ihe 
Parliament declared to be a" Common- 
wottlth and a free State." Every 
member of the Honso was required to 
promiue allegiance to tho " C'nmmon- 
wcnltb of England, as now constituted, 
without either a King or a House of 
Lords," On the 9lh of Januury, 1650, 
Ijy a reeolntion tho number of future 
ili-puties for the onunliea and towns 
WBB Tosettlcd, and so distributed that 
for the future Ihe House should couaiat 
of lOOmeuibera. In the meanwhile the 
•mall number of members of Parliament 
BS to a certain eitviit aapplemented 
r bye-elections. lu Fehruary, 165(1, 
'r number had reached the tolAl 
.08: iu Novrauf-cr, 1652, it oueo 
Dountuil (o 122 membcia. Although 



in format possession of political in- 
fluence, jot the HoDSB could neser 
arrive at a resolution touching its own 
dissolution. The initiatire though 
often taken was apiin and again post- 
poned. Owing to its long duration, to 
the omall number of members, and to 
the suppression of the House of Lords, 
the aaacmbly lost more and mom its 
representative character. It lras, in 
faet, nothing more than a committee 
of confldential men of republtiran and 
atricllj Puritan prociiiitiea. which all 
olong only represented tho minority in 
tho conntry,andwBBonlyal>le to assert 
its position by leaning on the army 
for support. In the army republican 
ideas were more violently nnd strongly 
represented than in tho House; in the 
Council of State the reverae was the 
cose. Of tho forty members of the first 
appaiutod conncil, only ninetcon could 
be prevailed upon to declare their 
consent to the proseedings against 
Eing Charles. Yet this House was the 
solo legal bond which knit tho present 
to tho past. Among (he manifold 
collisions with this political body, 
Cromwell waited for the growing dis- 
content which was certain to result &om 
the hursh decrees, the imposition of 
taxes, the mistakes, and ulwc all from 
its refusal to pasa a resolution liuching 
its own dissolution. On Ihe 20lh of 
April, 1653, tho day hail arrived ou 
which with harsh words ha declared the 
Parliament dissolved, and caused the 
chamber to bo cleared and closed by 
soldiers. This is followed by 

2. The puretu miliUiTy ilidalorihip, 
which Cromwell nndetlokes as capUiin- 
generol of the army. After a few 
weeks, however, by summons under 
letter and seal of the " Lord Goneml," 
a number of men of oonfldence were 
convened, who were nominated by tho 
council of ofBwrs (apparently also on 
tho proposals of tile clergy), Tho 
OHScmMy met on the <th of July, KiSJ, 
and gnveit-"' ■' ''' '■ " -' ■ ■ ■ 



but Y 



1 called 



H (he 



Ailer 



LittleParlJamfiit.<'r ll.in I 
ment. Thegrculist iiiiujlu. 
amounted appuri^ull} Li> 
making various propoaali 
changes in Chorch and Slate, and 
electing a Council of Stale, the assemblv 
declared on the 12th of Dcci mber '■ tha't 
the continuance of ild sittings would 
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notoondaoetolho weal of the CommoD- 
wntlth," and pbued Us mnndato of 
Bummonfl in the hands of tlin Iiord 
GeuemI, The pionB. hciorst assembly, 
in which the tniddlo eloaaea were 
atrongly rrpresented, hoiJ busied itself 
with motions for iroprovemcnts, which 
particularly ooncemed its own sphere of 
lifs. It demanded tlio abotition of the 
Court of Chancery on aocuunt of the 
delays of that tribunal, and on oooonnt 
of the uncertainty of its decisious (the 
aireais ore said to hnve umouateJ to 
twenty-three tbouBaad aotions), codtfl- 
mtion of the lavs of the country, the 
appuuitmtnt of now presidont* (at the 
courts {fur whioh only two barristers 
were designated); the introdiietion of 
eiril marriage before the justioes of 
the peace, out of regard to the numerous 
Dissenters ; at the same time the in- 
tention was eipressed to abolish titbcB 
and chnrch patronat^ in the future. 
Farther bills aSerted the regnlation of 
the excise, the abolition of unueoessary 
offii^es iind rednetion of salaries. But 
theso dciuauds, rcAsouablo enough in 
tbcmaclvos. lirougLt upon the aiwt'mbly 
the worn iiud tlio bitter enmity of the 
npiior elasaoi, espeei»Uy of tlie clergy 
aud lawyers. The Protector could 
carry out only n few of these proposkls. 
In cousideration of the resoluUoDs 
passed by the Long Parliament with 
re^rd bo the conatitation, oew writs of 
summons were issuerl for a Parliament 
to moet ou the 3rd of September, 1G51, 
aud thus came about 

3. A conetitutiou with a Lord Pro- 
tector holdinij tiffict for life, and an 

tleftlve Parliament according to the 
one-eliamlicr-tyitein. In the writs of 
summons to thia Parliament the 
majority of the smnll boroughs were 
pasiMHl over, but on tlie other hand tbe 
number of knights of the shire van 
considerably increased. At the opening 
tliero were about three hundruT mem- 
bers assembled. (For information 
respecting this Parliament, see *' A 
Diary ofThomos Burton, Esq.," by John 
Towell Hutt, London, 1828.) The 
Lord Protector in hia opmiing; address 
spcalcB of the necessity of a settled 
catablishmDut, wliicli could be expected 
neither from the Lerellers, wlio wislied 
to reduce everything to etiuutity and 
to introduce u party government iu 
clvilmatters; naryetfroii " 



who wished to overthrow all order ^ 
government in eceledastieal f 
But there was evinced in the J 
tMnsactioTts a democratic spirit oppa 
to the protectorate. In conaeqoei. 
Cromwell declares ae eatij M the K.. 
of September. 1654, " that he had A 
eeivcd his office from God and tlie 
people, and that he did not intend tn 
annul the priTileges of Parlinment : biii 
necessity knew no law. He llod tbcnv 
fore caused the doors of the Pulia 
house ta be closed, and den 
the members before thdr o 
written rci!ognition " " ' 
without whii-h tliey would not I 
nllowed to enter." The ParliMof 
yields: butltafurtherprDoeedingatl 
retain the character of a deoMi^ 
assembly. According to reMlut 

rieil by it, short PnrUamenta (K. 
assembled at flied periods, 
froachise in the oountios ia to be 
joyed by all Ireehalders of forty ahUlU 
yearly iuoome, or posaeason <if 0i 
value in real or porsonal propertjrij 
the boroughs the old custain«,ah — 
and privileges with rognrd to tl 
tions are to remain in foroa. 
niunber of mombcta &r Engkod I 
Wales is to bo tour hundred ; ft" ** 
land tliitty, and thirty for 1 
The merab^ are distributed » 
Tiuw to tbe eqoulizatiou of the ai 
constituencies ; the petition 
army of June 16th, 1 lit?, hat _ 
demanded that the distribution of 4 
deputies anioiiK tbe conatitnei^ 
should be so arranged aocordiug fi 
certain nrfa of equality, partlooU 
with regard to the amount of taxation, 
that the poor petty boroughs shocdd 
be omitted, aud tbe number of kni^ti 
of the abire increased. Acoordin^' 
270 deputies are fur the futara b 
nasignud to tlie counties, am] IM 

To tbu House . .. 
clDSirely the Icgislativo power aj 
' ' ' to impose taxes. The Xioii_ 
r grunts all titles of hoilonT,h 
hereditary titles without the otmM. 
Parliament. 1'bc formation of an tl 
Bouse or of any permanent body ft 
protection nf Uie established leR*' 
tem was never mooted. A Parlli 
elected in this manner h 

other logisbitive bodv li 

t itself. Th« a 
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of the coniicU of 21 memberB are ti> be 
oominated, iudet'd, l>j the linrd Pro- 
tector, but ciDBrmed by ParliniuHiit. 
Tlie ^ueijtion, t» M whether befiire tho 
ileflnite acoeptanra of thia ongtitution 
u conferencu shall take place, to come 
to an uaderslunding with the Lord 
Protector, wos rejected by 107 to 95 
votes, wbeieupon, on the 22Dd of 
JsuuaTf , 1<>55, Cromwell declares the 
Parlianient dusolved. 

4. A new cunxtitutiua with a pemui- 
tent Lord Froltclar and tiro Soiuet of 
PaAiataeat is the onlmme nf tho third 
Parliament, whichCroiD well eammoned 
•>n the ITth of Septeml>er, 1656. The 
Protector demanded that only HQch 
members ahonld be admitted " as had 
been approved of by the council, and 
reueiteil a certificate tn that effect," 
In this way 93 raembera were ei- 
ciuded: yet after long protest they 
were at length admitted. Acceding 
to a oonatitutional decree cF October 
Ist. 1656, tho Lord Protector sball give 






; but ii 



every s 
«tho 









^ven within twenty days, the i 
meat shall become law without such 
consent. In the course nf the debutes 
it is miuiifcHt that tlie wcaltiiier clusses 
and the old puliamenULry ideas are 
reviTing. An "establtsbmcnt of the 
Govemment upon the old and tried 
basis " is again mooted. The Protector 
is allowed lo appoint his eucueesor. 
Parliament ia to conrist of two Houses, 
the"otherhouse"of 40 to 70 members, 
Hppoiuted bv the Protector, oonflrmed 
bv "this House." On the 25th ot 
>iiirch. tCST, by 123 to 62 voles, tbo 
rcBnlution was passed to the effect that 
-' his Higbneas bo pleu«ed to aasnmo 
tho name, style, title and otBco of 
King of England, Seotland,aTid Ireland. 
and exercise the same aiymrding to the 
laws of these nations." The right of 
free diwolution of the present Parlia- 
ment «as eiprcaaly recognized aa 
belonging to the Protector. The Pro- 
tector, however, after some considera- 
tion, makes known on the 12th of May 
his delinito icfusul of the royal title. 
On the 26th ot May the constitution 
comes into force. On tbo 2 lib of Juno 
theLowcrHouBercsolvL'Btliiit"tbi'otlier 
House ot Parlittinf nt " sbutl ■■without 
further approbation" eniur iijxni ilia 
ftinotioDB which were laid dawn by the 
VOL. U. 



constitution. On the lOthofDecwmlwr. 
1657, tbo Protector makes uac of his 
right of appointment by suiuinonidg for 
life 83 membora knowu as respi-cloble 
men, but to whom public opinion 
would not conoede the dignity 'if a 
House of Lords. As the hereditary 
poets hesitated to accept the new life 
dignity, the Protector was obliged to 
bestow the majority of his appoint- 
tnents upon persons who had risen lo 
a certain position through the recent 
conditions of property arid party. Both 
Houses assemblo toother on the 20th 
of Jauiiary. 165S, received by tho Pro- 
tector with theuddrcBB: "My lords, and 
you the k(iij;ht«, cilbsr>na, and burgesses 
of tho OommoDs." On the first message 
" ftom the Lords." however, an opposi- 
tion is raised to this title : the message 
is refused. The debate upon the point 
lasts for several days, until oo the 4th 
of FebruHry, Cromwell dissolves the 
House with the declaration that he 
had not wished to underUike the 
Govenment without a number of 
persons between hiu and the House 
of Commons, for the prevention of 
tumultuous and popular tendi-ncio*. 
But only coufiict has been the result, 
and noonewasBBtislied. HedissolvRd 
this Parliament, " and let God be judgo 
between you and rac" On the 3rd of 
September of the same year Cromwell 
died, worn out by the cams of such a 
Ooveinment : he was buried with royal 
honours. Then followed 

5. The ProtSalariUf nf Richard Crom- 
wtttl, with both Houses of a new Par- 
liament, Jannary. 1659, The elections 
tn the new Ijower House were coo- 
ductoil in the old fnahion by summoning 
again the small boroughs, which had 
been hitherto excluded, and with a 
strict rutunt to the old parliamentary 
notions. The Proteatoi and the exist- 
ing constitution were indeed recognlied, 
but altir lirely debates and amidst 
expressions of general discontent, in 
which the question was mooted, " What 
authority abolished the old constitu- 
tion?" The Long Parliament was 
described as being a ''handful of the 
House of Commons," und as an 
oligarchy, "detvaled by all who love ii 
free commonweal I h." The other House 
WHS "for the present session" recog- 
nileii as a House of Purliiiniciil. yet 
with the proviso, that it vas nut the 
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intention to exclude such old peers as 
had proved faithful to the Parliament 
from their privilege as members of that 
House. Fiery debates were especially 
caused by the question of the admission 
or non-admission of the thirty Irish 
members. On the 22nd of April, upon 
the demand of the army, Parliament 
is dissolved. Richard Cromwell's pro- 
tectorate was no longer acknowledged. 
The officers demand that the members 
of the Long Parliament, which Crom- 
well had dissolved, be again summoned. 
Hence follows 

6. The recusemlling of the Lang 
Parliament (the JBtMnp)* in ^^^7* 1659. 
The old speaker, Lenthall, and about 
fifty members (who gradually increased 
to about a hundred) take their seats 
again, and declare **that they have 
been again restored by God's grace to 
the liberty and rights of their seats, 
wherein they were interrupted on the 
20th of April, 1653." They elect a 
council of state, but arrive at no actual 
resolutions. In October violent dissen- 
sions break out with the army touching 
the competence of the civil powers. By 
force of arms the discharged officers 



raevent the assembling of Parliament 
Then follows an intermediate despotism 
by the army with a eommiUee of mifety. 
By settling their arrears of pay, and 
by the mediation of Greoeral Monk, 
external order was restored, but the 
Parliament was obliged to agrea to 
receive again the members who had 
been violenUy expelled in December, 
1648. 

7. The sessions of the Long ParUor 
ment in iU changed form continue for 
several months. On the 1 6th of March, 
1660, however, a bill was r^d for the 
third time, dissolving ** the ParUameot 
assembled on the 3rd of November, 
1640," and convening a new aasembly 
of lords, knights, citizens, and burgesses 
for the 25th of April, 1660 (the so- 
called Convention ParliameiU), which 
resolved that Charles IL be restored to 
the royal dignity. With regaid to the 
elections of the future Lower HooBe, a 
resolution was adopted on the 4th of 
February, 1660, to the effect that 
** This House shall be filled up to the 
number of four hundred for Kn glanH 
and Wales, and the distribution 'Se •• 
agreed in 1653." 
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CHAPTER XL. 

^I^e 3Uestotat(on. 

As the individual, consciously or unconsciously, primarily 
judges the rights of his time and his surroundings according 
to his own interests, so, in a greater degree, does every class 
of society. Therefore it is that public opinion (the voice of 
society) is wont to judge of a party not by the rights or 
wrongs of its origin, but by its present doings, and therefore 
it is that the fate of parties of action in the life of nations 
is always the same. They are allowed to pursue their way, 
to grow, to act, and to wax great, only to be condemned 
and repudiated. This reaction is more violent in proportion 
as the victorious party more vehemently attacks the rights of 
the upper classes of society. For centuries the social rights 
of the lords, of the old gentry, of the established clergy, and 
of the legal profession had not been so much injured as under 
the republic, and that too, as it now seemed, without sufiS- 
cient reason. The danger of absolutism had been removed 
by Charles the First's tragic end; the futility of such efforts 
as his appeared irrevocably established. The general ideas of 
the time from that day onwards are manifestly turned in the 
direction of change. The death of Charles I. had already 
estranged gentler minds from the victorious side. Moderation 
and justice now seemed to many contemporaries to stand 
upon the other side. Had not the King in 1640 conceded to 
everything that was fair ? His execution had left behind it 
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only the recoUeetion of his royal bearing in hia last hoars, 
and of the many virtneB of his private life. Everything that 
bad happened might well appear as an evil dream to the gene- 
ration that was growing up under the oppression of Puritan 
military deapotiem.* 

The true expression of these feelings and of the relations of 
power is the freely elected Parliament, which resolved the 
restoration of Charles II., about half of the members of which 
were Cavaliers, another half Presbyterians with a small 
fraction of fifty Republicans. On the entry of the youthful 
King the enthusiasm was so great that Charles in his pleasant 
manner remarked : " It must certainly have been my fault 
that I did not come earlier; for I have met no one to-day 
who has not said, that he always longed for my restoration." 
The phenomena of a restoration of the upper classes are 
psychologically always the same. Wherever the interests 
of society advEince into the foreground, it can only happen 
in the manner of egoism, which is the essence of society. 
In the storm of addresses of this time, the English universi- 
ties take the first place in a strange attitude, as representa- 
tives of theological jurisprudence. Oxford declared " that it 
would never depart from those religious principles, by which 
it was bound to obey the King without any reserve or limita- 
tions whatever." In a special act the theory of Filmer u 
to patriarchal monarchy and the rule of primogeniture 
{above, p. 238), as the God-appointed form of government 
was afterwards proclaimed. Charles 11. was declared to be 



• The long beBitation and VMilln- 
tioD before the adreDt of the Beetoration 
(Ranke, rnl. It. pp. 1-122) iseiplBmed 
OD tlie ooB hBDil b; the ooutiDuoiu I'ear 
of the Brmed lepubUcanlam of the 
(urmy, BnJ partly by the apprabonBioni 

It WBB well underetood that to reinstote 
the family of an exeriited King, but- 
ronnded bj a deeply ofleodeil eiiole 
of follotren thirstiiiR for Tengeanoe, 
and to restore a Buppressed party, 
whom lodst^B ontid not be rcpairM 
without attacks upon property, waa no 



eBHj task. Tho equally contradtctory 
and obetinato pretensions of tbc 
Anglican, aa well s« of the PresbytcrUa 
Church parties, were suffleienlly known: 
the uuKUttlcd disputes betweon Qtitni 
and Farliatuont were still in remem- 
brance. These cnnsideiBtiona dtlayed 
the art of restoration, and for Uiit 
transttionul etage there waa fouod in 
General Monk a cautious aud safe man. 
It was onl;^ Hftcr the nerfwit safely tt 
the prnfeBBion of roytaiam was eatab- 
lisbed, that the atorm of loy&lty b - ' 
forth. 
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the "sweet savour in the noatrila of the Lord." Cambridge 
also condemned in strong terms " the violence and treason 
of those vehement men, who malieioaaly endeavoured to divert 
the stream of Buccession from its ancient bed." The zeal of 
the Restoration against Puritanism became in the sphere of 
social life, in art, science, and popular drama, and even in 
the sphere of domestic morals, a caricature. In good society 
the battle between " wit and Puritanism " became for a long 
time '" a war between wit and moraHty." But the whole 
people now seemed to vie in condemning the revolution and 
its ideas, which, as they could not be sufficiently punished 
in the body, were accordingly hunted out in the grave, 
by attempts to dishonour the corpses of Cromwell, Ireton, 
and Bradahaw. The name " Republic " which had ever 
sounded strange to the people, was now connected with the 
memory of a long despotism, with sequestrations, confisca- 
tions, rumoufl taxes, a military police system, and a sullen 
Puritanical rigidity of morals. It was only the Presbyterian 
middle party, which in religious conviction and in serious 
apprehension of the future, strove to maintain moderation. (1) 

In the first stages of the Restoration both parties proceeded 
side by side in comparative accord with forced moderation, 
which was necessary, if only from the continued presence of 
the Puritan army. Their joint work is the restoration of the 
parliamentary constitution, that is : 

Solemn recognition of the hereditary monarchy and the sanc- 
tion of its inviolability by the punishment of the "regicides," 



(I) Theao-caUedConventinii Pnrlio- 
roent flprt met at Weslmintter on Ihe 
S5th of April, 16«0. On the lat of 
Jane, when the K'mg for lbs Qrat time 
■ippcu«cl in Ihe Upper HnuK', then 
were already BBsembled three dukes, 
two iDorquisea. tbirty-sii earlfc fivo 
TiscounU, and thitly-throe barons. In 
the Lower Hnuse the Prrabj^terinn 
pnrt; whs still n strong thnt on Ihe 
12th of HHy, IGGO, I^^euthall met with 
B (hup reproof beoaoBe he had spoken 
digparnpiigly of the proceodinijii of the 
Lords and ConmiDiu in the lust fat- 



linmcDt up In the yew 1648, Rod had 
placvd thoae who hnd drnwn the sword 
in deftnoe of tbetr jnst liberties on a 
levi-l with thoso who hail struck off 
the King's head. The Degotiatioiu 
tOQcliing the amneaty came, afi«r miiny 
adverse intermediate sl^iges, to the flntil 
result, that those wbn hod taken part 
in Charles tho First's death were, to 
a ocrtaiu extent, di-oimaled. The ten 
regioides who were eiuouted died, with 
one exoeption. with tho flim end manly 
exproasion of the conviction of their 
right. 
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who bad taken part in the sentence of death passed on 1 
King. 

Restoration of the Upper House, that is, of the hereditai 
lords, yet afterwards with Buapeneion of the Catholic votes. 

Restoration of the Lower House, that is, the representation 
of the counties and the euBtomary towns, by which the 
decayed horoughs receive back their franchise, whilst it was 
taken from greater towns such as Manchester, Leeds, and 
Halifas. 

Resloraiion of the County Constitution, by suppression of the 
military governments and by the reorganization of the militjl 
as the army of the wealthy classes. (1') 

Restoration of the royal supremacy, with which, in its latH 
course the episcopal constitution, the acts of uniformity, the 
ecclesiastical jurisdiction and the liturgy of the Established 
Church again revive ; and of course the right of the bishops 
to sit and vote in the Upper House. 

To these are added certain statutes in the common intere 
An amnesty, with the exception of the regicides; immo: 
of landed estates from feudal burdens ; restoration of seques- 
trated and sold estates, to the Crown, the Church, and priv&te 
individuals. But, as a statute could not be agreed on Ehs to 
this last point, the old possessors took forcible possession by 



ilitin 

^^ 

, the 
shed 
hops 

m 

iterat^H 
uoniq^l 



(1') In tho milHia legidatiaa (13 Car. 
n, 0. 6; 13 and 14 Car. 11. c. 3; 15 
Oar. 11. 0. 4) the militia appears purely 
B8 ft couDter-organizstion ia tbn repub- 
lican aimy and aa an armed fnroe of 
the wealthy classes. The right of 
appointing tho deputy -lieutounnta 
and tlie officerg of militia, eierciwd 
by the lord- lieutenant, reeult* in the 
ailmiuiBtrotive and mililary corps being 
formed of the county Rcotry. Tha 
eruat landed gentry (£300 income from 
land) and the riclieat municipal Innd- 
ownew (£5000 othei property) furniah 
the cBTftlrj. Tho nch fanaer (£50 
inoome from land) and the well-tiwlo 
ditizen funiiah the infautry. The rest 
of the population ia, ^B regnrds the 
duty of fnfnishing troops, infra claiiem. 
Tba constables may, however, compel 
petty laadowuL'iB of less than £50 



annual iucorao from laud, or £000 in 
porsonnl property, to fnnush in tbe 
same proportion weapons, pay, aud 
other additional eipenaes. Papists and 
others, who refuse the oath, eaa be 
forced to pay £11 a year la fnmiali ■ 
horseman aud bis equipment, or tbii' 
ahtllinga for a foot soldier and 1 
equipment. However, no one 

serve in person, but eaoh may ft 

a. substitute to tlia caphun for I 
approral. For defraying the ex 
of muuition and other needi't 
mitiistratioa may inipoae ui i__ 
rate, which must not eioecd ■ qtu 
of the monthly laud-tnx of £70,000, » > 
mised by 12 Charles II. e. 29. All Ihii 
was directed against the Poritaii army. 
but under Jaiucs II. was tnruad b| 
the King's power. 




driving out the new, in which transactions, however, a great 
part of the injured parties went without compensation. After 

the settlement of these difBcult points, the Puritan army was 
disbanded in the most orderly manner, without any attempt 
at resistance. The upper classes were thus restored to their 
ancient position; and upon the former knights' -fees very 
valuahle immunities were conferred. (1") 

But the next use which the restored classes make of their 
newly regained influence is, after the last barrier of modera- 
tion (the army) had been removed, to wage a systematic war 
with the moderate Presbyterian party, which had now done 
its work ; as well as with the cities and boroughs, which had 
natnraUy roused the hatred of the knighthood. With calcu- 
lating sagacity the balf-Presbyterian Parhament of the 25th 
of April, 1660, was dissolved at the close of the year. The 
new elections bring in a Parliament that was almost entirely 
royalist. Although the Itestoration had been brought about 
by the co-operation of the moderate middle party, the present 
m^ority does not scruple subsequently to denounce the 
Presbyterians, together with the Puritans, as anarchists, and 
by a series of Acts of Parliament, systematically to persecute 
all parties of "resistance" in both Church and State. Com- 
pared with the behaviour of the republic towards the " delin- 
quents," the Restoration meant to remain a step behind in 
the apphcation of force ; but, with the systematic consistency 



_PM 



, (P) TlietrsDsiictioaoFlheBboUticin 

If tbe mllilaiy RefK «hb in Englniiil no 

Bnteat u (o tbe abol ilion o{ privilagcB, 

t of bunleoB. Tb» feudal dnoi on 

in^ of poBBeraion, wanUhip, mat- 

e.ati'l tlie lil[e.ouinK 1 " 



Tbe npublic&D Oovernineut 
tiger raised Ibem; tbeir td- 
Mi conld not, even in apito of 
punioD for ■' rcBloring," bo dreaml 
of. And in the like nuinner it wng 
oertnln that tbe Cmwn muat bo ooiii- 
peontled fer this oliief eource of its 
idjkI rovenuo. But instead of im- 
pMing tlie Gompeiisnliun aa a pcnua- 



nenlrentoriDcreiuedliind lolapontbe 
majority of lauded estates, a malt-la^ 
wa* resolved upon, wiiicii burdeOMl 
petBoos of quite a diOi-rcut sort. 'l'hin 
resolution, even snppcisiiig a state •^T 
dislrees liad eiiitinl among the im- 
poTorislied K^'ntry, could hardly be 

i uglified, and wqb passed in tlie Lower 
louM witU only a majority of two. 
Tbe wbnlo of lh« landed estates in Ibe 
country were, by I'i Clinrles II, o. 24. 
declared to be hold from that time fnrlli 
in fTtc and eominon soeage. Bat their 
liability to tlie land-tax and parocliial 
tnxes oontinned, of coarse, aa beicla. 
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of party, the present majority insisted upon expulsion of ils 
opponents from every office of authority in both Church and 
State, and upon a purification of the bureaucracy. As 
majority of the civil local officials were corporation offii 
this step could only be made effectual by introducing oaths 
office, which excluded every honest opponent from holi 
office. The " Act for the Regulation of Corporations " mal 
a confession of the illegality of resistance a condition of beiii| 
admitted to, and also of continuing in, any civic office. Thoec 
elected to serve in the future must, besides, have received 
the sacrament according to the rites of the Anglican Churt 
within the year before their admission to office. In 
manner, by a new Act of Uniformity, the acceptance of 
Anghcan Prayer-book was made a test for ecclesiael 
offices, in order, in spite of solemn assurances, to drive away 
the Presbj-terian clergy from their benefices. When the 
appointed day arrived, two thousand clergymen resigned their 
places. Every ordained clergyman must in future take an 
oath as to the theory of non-resistance, otherwise he is 
prohibited from teaching in schools, and is even forbidden 
reside within a radius of five miles from an incorporat 
town. Supplementary police laws against the so-called ei 
venticles, that is, against the religious service of Disseni 
and laws for the limitation of the right of petition and 
securmg a stricter censorship of the press, are the ordlni 
apparatus of a political reaction, which here proceeds spon- 
taneously from both houses of Parliament. (2) 



"ived 
tie^" 



(2) The EecoDd Pailiameiit, also 
called the Limg ox PtniUmer-VarVa- 
menl. niFetB on Ui<> Stli of May, 1661, 
BDc] ooDtJDuea, with lung udjoumiiiBiita 
uid {iroTogHtioQB, until tlie 24th of 
January, 1679; that i'.nlmoM eighteen 
yean. At the comnirnccmetit nf thii 
FurliamcDt tho BettoratinD auddonlj 
ol]Bi]ged inlo en Immodernte reikt^tion 
apiiiiBt the fomiEr rcpublicuD nnd 
middle pBrties. But, an ia alwaje the 
en*e, the war-orioe of the watchmen of 
Sion ring out loudeet in Chureli and 
Stftte when tliere it no longer any 
danger to comliat. bat vbon selfltih- 



nofls hegina to make prnflt <C i 
victory that others hare gnined. ■* 
Healomtion wa» justifiable f " 
point of view of the raling oli 
far Ha what it Btrove for and n 

really belonged to it. The ut, 

both gentry uud EBtnblished Church 
in a pBB«iimate party spirit bo^n t 
make of thifir regained power waa in 
juatiSahle. Tlieir hate appeals to h 
implarab1e,and frnmeaoiM pen 
measure after another. The C 
lion Act (13 Car. 11. c. 12), ft 
pnriflcation nf the eivil buH" 
and for the permucient eipulii( 
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The exaggerated party watchwords of the Boyalista, the 
violence of their measures against all opposition, against the 
press and the rights of societies, may easily caase the appear- 
ance of retrocession beyond the boundaries of parliamentary 
constitution. And thus has the Restoration been, in fact, 
frequently considered, though very erroneously. In spite of 
all tlie indignation against the Revolution, all the ostentation 
on the part of the universities, and all the patriarchal theories, 
the fact remained that the Restoration meant the reinstating 
of the monarchy by the wealthier classes, who on that very 
account, in both Upper and Lower House, assert a pretentious 
self -consciousness, such as had not been seen in England since 
the barons' Parliament. Notwithstanding all theories, no 
single advantage which had been gained in the Revolution 
was surrendered by these classes, and not one single real 
parUamentary right acknowledged in the struggle with Charles 
I., was again disputed. The watchword " Non-resistance," 
□pon which so much stress was now laid, only expresses the 
royalist theory in the defensive, very different from the positive 
to "absolute sovereignty," which was advanced in 
days. Just as little could the established ecclesiastical 
aerarcby undo the fact that it had been reinstated by the 
,lthy classes, and not vice versa. The independent hier- 

rchical tendency of the Episcopal Church broke down from 

lat time, and as from the fiist it found in Charles II. no 
icere protector, it was obliged to lean upon Parliament. 

ith to its advantage and to its prejudice, the Church 
lenceforward was again interwoven with the position of 
the ruling class. The Revolution, in spite of all the hatred 
which it had left in its train, had smoothed the way of parlia- 

lentary government. The firmness of character displayed 



^^lenti 



ilCTB from the nmnicipftl offloeB ; ventiolea (16 Car. 11. o. 4 ; 22 Cm. II. 

■ of Uniformity (13 and 1* c. 1). But tlie deoply frwnoii TmI Aot 

:. i), more lerere thnn that (2i Car. II. c. 2), wliich onatuini tbn 

ttuder Chatle* I., for the eipalsion of rulo tliat all nffiroi of niilhorit; muil 

iipnmenti from the FCcletriBttioal offlrea Ihi held by mecubera of tbd KilabUiliiNl 

and beneflccii: the pn>«aand rwDsnraliip Church, la muaot a* a conn lor- move 

Aelt (13 and 14 Car. II. o. ^■. IS to the court idpa af a nwcuudliatkHi 

~ " > T); the Act ugniast con- with the [lapul ohuir. 
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by a Hampden, a Pym, and an Elliot, and the unscrupuloi 
determination of the Puritan cbampiona, had left behind them- 
the universal feeling that the limits of the royal power could 
not in future be overstepped by any minister without daogar 
to his life, or by any king without risking hia throne. Charles 
II. and bis ministers were thus far perfectly agreed as to 
the present position of the constitutional question. Within 
those landmarks of the constitution, the ultra-royalist party 
could be allowed to have its own way, which it did without 
making any attempt to tamper with the foundations of the 
constitution. In considering the theoretical principles of the 
party, the practical ground of their rights was never for- 
gotten, least of all in the Upper House. A restoration of the 
monarchy was understood to mean a restoration of the long- 
established prerogatives limited by the estates of the realm, 
as they had existed before the encroachments of the Stoorts. 
Magna Charta, the Petition of Eight, and the old-establishi 
constitutional laws, were partly by word and partly by d< 
acknowledged as continuing in force. (2") 



rts. 



(2') The Parlittmeiitary history of 
this period in ila intrirute details it 
denrly told by Uallftm, Con at. 
Hutory, ii o. 11, 12 (ct. Parry, "Par- 
linmeniB," pp. 533-5ST} ; for no artiBtic 
description of its oomplicutioD with 
Eoglaod'E fbreign relutiaiui, of Ranke, 
tdI. ir. p. Hi, to vol. V. p. 5)2. The 
Loug Parlioiaent of 1661 ta the hinge 
upon which tbequfBtiou turns, whether 
party-pawiou is tho more ds.Dgeroiis in 
the form of a aovereign leglsiutive oc 
of n political GoTeniment not limited 
bj law, and wliether a ejeleni of party 
IB more daogeroiiB in its effLcta npon 
the King in Parliament or upon the 
King tit Council Party It^gtation 
has certaitily been more enectire in its 
wurkings : but n Goverument by law 
mudo the mistakeB nf the legislation bo 
perceptible even to the dominitnt party, 
that it wasinoliDedtouiikkecoDDeasiona. 
Still more strongly did tlio Englitib 
■elf- goTemmcDt work in thia direotioii. 
In tho aphere of tlie oommunity uojuat 
and oppreasiyo InwB were fcilt in a mueli 
grcutcr dogrtio Itiuu la a disoipliuod 



army of oEBcials. Here lay a main root 
of tlie upiniuns thut only slowly ohAiigtd 
in the cfiurae of tho Long PKrliftmeat. 
In the life of the countiea, (owns ftod 
risb«B, tlie dominant qIosb orcdTed 
within itaeif a spirit of modenk- 
win, which an unprincipled monaiokT 
did not unilerBland bow to i 
about itsolf, The long d 
Purliamont wn« originally u 






of this security oolIU. 

Tery soon begnn between the Up| 
and the LowL-r llontea. In tho j 
IGlST-ICTO party spirit reuthe 
turning point From that time fo 
the BchjBmB gradually lead to a nu 
tiou, to which the bye-elecUone, wliidi 
had becoiue necessary after BeveDleen 
y^ire, also conduce. At the cloas tb» 
retrospect of numerous impeoohi 
aCmitiinters aud imporlaut laws Fa 
protection of ptrsoiial liberty p 
a Btriting oontrast to t"-* ' 
evinced ut the beginning. 
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Charles the Seeond'a Government is, in so far, a normal 
parliamentary GoTemment in the more modern sense. All 
the legislation of this era is dependent upon an indisputable 
majority of legally elected Parliaments. No attempt was made 
at extraordinary legislation by the council ; an insignificant 
ordinance against coffee houses was even recalled on account 
of doubts as to its being a constitutional measure. Just as 
indisputable was the right of taxation ; no attempt was mado 
to raise by indirect moans tolls, benevolences, and forced 
loans. Parliamentary control of the administration and right 
of impeachment were exercised more effectually than ever. 
Formal encroachments on the part of the executive are much 
rarer than under the Tudors. The possibility of such pro- 
ceedings was also in a great measure removed, for even the 
most extravagant supporters of the divine right of the Crown 
and of non-resistance did not desire, and would have scouted 

le idea of a Star Chamber and Court of Commission. The 
titution of a Court of High Commission was expressly 
forbidden, and on the restoration of the ecclesiastical juris- 
diction, the express clause was inserted, that it was " not the 
intention to restore that court, nor to give validity to the 
Canons of 1G40, nor to extend the authority of the Church." 

And yet, as is generally acknowledged, since the days of the 
dlBhonourable John, England had not been worse governed 
than in this period of a normal parliamentary and ecclesias- 
tical constitution. The true position of the kingdom, which 
certainly more than ever needed a royal mode of government, 
was that the upper classes, restored to the possession of their 
inflnonce, only make use of this power for the systematic 
persecution of their opponents in both Church and State. 
This phenomenon was not new, but whilst fonnerly it had 
affected a few individual persons of high Btanding, it was 
now with legal consistency directed both against parties and 
classes. It had formerly its ohief seat in the Upper House ; 
but now pre-eminently in the Lower. But just in this 
point was seen how much the centre of gravity of con- 
Btitutionai rule now began to move towards the Lower House, 
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and bow much more dangerous the influence of parties c 
be upon the legislation and administration in a faction 
elective aseembly, 

There certainly was still a power which could put a eh« 
upon these party practices. The King, personally popnla) 
and influential, was again in a position to esert hia roy^ 
right of protection in favour of the weaker party, and I 
regain the true rights of royal Government, — being all the 
more urgently called upon to do so, as he owed hia throne 
quite as much to the persecuted middle party as to the 
persecuting party. What was required was the granting o(J 
the solemnly assured protection both in Church and StatM 
to a party, which as a majority in the Lower House iM 
December, 1648, and which as the last remnant of the UppoiM 
House in the January of 1649, had manfully supported tbM 
rights of the Crown and the person of the King in spite of^ 
the violent action of the army. But for the second time at 
a crisis we discover the true spirit of the Stuarts. Ignoring 
his royal vocation, Charles II, once more discharged his God- 
appointed oEGce with a degree of frivolity and falseness tba^J 
has never been equalled in English history. With captivatii 
manners, but at heart empty, unconscientious, and immoral 
this Stuart used the throne primarily as a means of jovial 
and pleasure. During his rule, which lasted twenty-fi 
years, the historian vainly looks for a trait of royal appreoul 
tion of the Church or the State, of institutions or of mei 
As he dishonoured the service of the Church by frivoloosl 
witticisms, so he degraded the peerage by his six bastai 
whom he raised to the ducal dignity ; and thus the partieal 
of the Upper and the Lower House were only important in I 
his eyes according as they affected his comfoi-t. The estrenwl 
selfish proceedings of the royalists and their press he end6ft*1 
voured at times to stave off from his person, as troublesom 
to him. Later, any criticism on the conduct of his court v 
obnoxious to him {" that a set of fellows should inquire into 
his conduct " (Burnet). But the thought of the more serious 
duties of the Crown never occurred to him. He let factious a 
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ministers rise and fall or be impeached, while he trafficked 
with English interests to fill his coffers. The only faith 
that we can discover in his mode of action, is the faith in the 
hereditary nature of the Crown ; the only dread, the thought 
of re-awakening the Puritan opposition. Whilst Charles I. 
politically undermined the belief in the Crown, Charles II. 
undermined it morally. The deficiencies in the constitution, 
owing to which such a mode of Government was rendered 
possible, will be seen from the following chapter. (8) 



(3) The later short Parliaments of 
Charles U. are contemporary with the 
controversy to be discussed below 
(Chap, xlii.) as to the Protestant soc- 
oession. 

The third Parliament lasts firom the 
6th of March until the 12th of July, 
1679, and is characterized by the 
violent feelings displayed in both 
Houses, and by the biU touching the 
exclusion of the Duke of York from the 
succession, which having been adopted 
in the Lower House by 207 against 128 
votes, brings about firstly the adjourn- 



ment and then the dissolution (Banks, 
•V. 93-111). 

The fourth Parliament (ftom the 17th 
of October, 1680, until the 18th of 
January, 1681), was again ciiaract^rized 
by vehement resolutions passed against 
the Papists, against the members of 
the Privy Council, and against the 
succession of the Duke of York. 

The fifth Parliament (from the 21st 
to the 28th of March, 1681), was dosed 
after the second reading of the ex- 
clusion bill in the £[>wer House 
(BMike, V. 138-179). 
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CHAPTER XLI. 

®&e Hfng fn CCountil anlr tftt lafng fn ^atlfamtnt. 

With the Restoration the old etrncture of the State ia again 
Bet up. The King is again surrounded bj his emaller and 
larger circle of councillorfl ; but in this period a chaiige occurs 
in their mutual relations, to the prejudice of the Crown and 
to the advantage of Parliament. 

I. 'S^ijE ^lilJE GConntil is revived, as a natural result ) 
the restoration of the Crown. It again consistH of the f 
officers, lords and " others," whom the King summons to id 
The great functionaries continue as enumerated in the rul 
of precedence issued by Henry \T;n. At their head is eti] 
the LoTil Chancellor who, since Lord Ellesmere (1603), 
more frequently elevated to the hereditary peerage. 

The Lord Trcusurcr passes into the new position of a direct 
Lug minister of State and finance. Under Charles IT,, the 
Treasury, in the character of the supreme financial control, 
becomes permanently separated from the old Exchequer in its 
capacity as a general depository of revenue. The Treasary 
receives a new location in the Cock-pit, whence decrees, 
orders, reports and instructions proceed ; the personal appear- 
ance of the Treasurer in the Exchequer ceases from this time. 
Under the influence of the party-system the custom is also 
introduced of dissolving the office into a commission of BOTenl 
persons, (rt) 



(a> The Lord TrniHiirer in thi> een- 
tary frequently itppcaiB up Ihe leading 
niinieter. But at inturvids the udioin- 



iatiBtiaD of the office is carried on b 
BBioner, as in 1612, 1618. lit 
1654, IGSS, 1659, 1660, Itif 
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Under Charles I. a special Lord President of the Council 
was appointed ; Charles II. had, in the interest of personal 
rule, left the office unoccupied, until in 1679 it became 
permanent. 

To the great offices of State is now added also that of 
Master of the Ordnance, for the management of munitions of 
war, the head of which since 1603 received the title of general ; 
after the Bestoration, the office was regarded as a ministerial 
office, and by warrant of 1683, constituted in the way in 
which it has remained until our own times, (b) 

More and more important does the office of the two Secre- 
tarie» of State appear, under Charles II. with separate ad- 
ministrative departments. From them there further becomes 
separated off in 1666 a Secretary at War, for the financial 
administration of the &rmy, in a somewhat suhordinate 
position, (p) 

The stat. 16 Charles I. c. 10, touching the abolition of the 
Star Chamber, is significant as affecting the position of the 
council. As no constitutional experience failed to produce its 
effect upon Parliament, the Restoration did not seek to revive 
the Star Chamber, wbich, in the significant words of the stat. 
16 Charles I. c. 10, had now lost all remnants of adminis- 
trative justice. The law declares the Star Chamber and every 
tribunal of equal or similar jurisdiction to be illegal, denies 
all jurisdiction, power, or authority of the council in all the 



1679, 1684, and 16ST. A nev addition 
to the SnUioinJ department it a general 

Brat fonned in 1&43 by the I^dk For- 
Hammt. By 12 Cbarles II. cc. 23, 24, 
the excise b»?onieB an ordinary taj 
under a oLierexaieeaHlco in London. 

Qi) TheOrdnnDceOillco ig conua:teil 
Hith tlie attempU of the gtuiuts to 
introduM a itnnding army. The war- 
nut of 1GS3. plni-ea at tlie bead a 
Matler-Qeneral of the Ordiia-net, under 
him a Ueutennnt-^enerat ami four hlgb 
ofBcera, and in IhiB mannt^r Ibo onl- 
nanoe office continued down to IS.'H. 
Tbe standing army (the eocalled 
gnards) who were retiuned after the 
^ .^estoTDtioD, amounted at flret to only 



nbont 5000 men; but in IfigS the 
number was incrpoBed (o STOO, with an 
additional 7000 in Ireland. (As to the 
newly or^auized njilit«ry Byetem of the 
Buitonitioa. cf. bulow, CbapUr zliii.). 

(a) The offiee of Seerclary of State 
also hri« now still a somowUnl duotu- 
atini; form. Wbilat Gliiabeth had, 
during the lost foara, kopt Sir WiUlniu 
Cticil as a »olo Bucrolary of State ; in 
the ytMra 1616. 1617. wo meet with 
eTcn tbiee Rccrotarles of State; after 
this time two is the regular number. 
There still continue reminiscences of 
the former 1i»s important office of 
cabinet conn aellor. Under the Reatora- 
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disputable. 



Cmmtutional History of England. 



hitherto cuetomary forms {below, Chap, xlviii.), and threatei 
every official with heavy penalties, who shall take part m an 
attempt to renew that jurisdiction. These powors were hence- 
forward exercised by the King's Bench, so far as they could 
he derived hova. a superintendence of the courts of law and 
the magisterial jurisdiction ; but for the most important 
extraordinary cases the only method of procedure was by 
private bill, bill of ptiina and penalties, restitution, etc., which 
ahowB that these extraordinary powers have passed from the 
King in council to the King in Parliament. An important 
motive for retaining a corporate foi-m of council was thna 
actually removed. For mere deliberative functions, the insti- 
tution of smaller committees could not appear inappropriate. 
Even under Charles I. the beginning had been made by ft 
Council of WaT and a Foreign Committee. At the commence- 
ment of the Beatoration it was intended to form a number of 
special administrative departments. A. document, probably 
of a date shortly after 16G0, is preserved in the Record Office, 
which gives a list of the proposed committees. 

1. A committee ot foreign affairs, including the correBponi 
cnce with the magistrates and other county officials. 

2. A committee for the Adinirally, miUturp, and /ortijicati 
business, etc., so far as they are adapted for the conncU. 

3. A committee of petitions of compl-aint and grievance, 
eluding those of a purely private nature. 

4. A committee for commercial affairs, particularly for 
colonies, including Scotland and Ireland. 

The Secretaries of State are to form part of all the com-' 
mittees. Besides these established committees, extraordinaiy 
affairs, needing special deliberation, were to be treated by 
specially appointed committees, " as was hitherto customary. 
Such committees were to present written rejmrtB to the Kf 
to be laid before his Majesty at the next sitting of the conn* 
Of these projected departments only one council board 
practical at that time, which, under the name of a departmi 
for foreign affairs, really discharged the whole business 
Government. But after the fall of Clarendon, all was mer| 



ice, 

1 



in the diffuse cabinet Government of Charlea II, The com- 
mittee remained only a name for the confidential transaction 
of more important affairs in the King's cabinet, which soon 
afterwards received the name, and assumed the character of 
the " Cabal." Of the remaining committees only a Board of 
Trade attained a definite form. After Cromwell's commercial 
policy, it was not thought right to refuse trade and the 
colonies a certain degree of stable administration. By patent 
of the 7th of November, 1660, a council , accordingly was 
created for Ike general state and condition of trade, and by 
patent of the 1st of December, 16G0, a council of foreign plan- 
tations, partly with the functions of a minister of the colonies ; 
in 1660 both were combined in a council of trade and planta- 
tions. In 1675, however, this department was again dissolved, 
and it was not until 1695 that a new Board of Trade was 
formed. 

II. '^fic tlSpptr I^OUSE, in which the bishops again take 
their places, on the 20th of November, 1661, assumes an 
altered character, owing to the large increase in the temporal 
peerage. Under James I. the number of the peers had been 
doubled, and at the close of the period it was trebled. Tlje 
higher dignities coufeiTed on peers, and the new creations are 
computed at 98 under James L, 180 under Charles I., 137 
under Charles II., 11 under James II. ; altogether 976 under 
the Stuarts, against 146 during the period of the Tudors. 
James I. created 02 new peers, Charles I. 59, Charles U. 64, 
James II. 8 (May, "Const. Hist.," o. 5) — altogether 193, 
against which were to be set off 99 extinct peerages. James I . 
for some time even sold the dignities of baron, viscount, and 
earl for the respective sums of £10,000, £15,000, and £20,000. 
These lords are no longer like the nobihty of the Middle Ages ; 
they are the heads of the gentry, who conduct the internal 
administration of the country, whose permanent position in 
the office of justices of the peace and the county militia politi- 
cally elevated and morally reinvigorated the peerage from 
below. As early as James I., recognition had been obtained 
for the principle that a peer must be summoned for each par- 
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Apart from this, the conBtitutional struggle greatly elevi 
the self-reUance of the CommonerB. The local goremm^ 
syRtem became consolidated in the pariBhes, and allowed the 
middle classes, who took part in it, to exercise a stronger 
influence upon the parliamentary elections. Besides this, 
the enormous Buppression of the poorer electors in the munici- 
pal coustitaencies by the new corporation charters assimilated 
the relations in town and country to each other in favour of 
a uniform influence of the gentry in both borough and county. 
The great extension of the magisterial oflice especially 
strengthened the legitimate influence of the gentry, began to 
level the difference between the greater and lesser nobilily. 
and to give to the whole of the more highly educated and 
wealthier classes the common feeling of a dominant class. In 
the intellectual life of the people the internal effect of the 
iteformation was now everywhere manifest. It is accordinglT 
easy to understand, how, after the Restoration, the House jT 
Commons was enabled to proceed with an amount of i 
reliance till then unknown. During its eighteen years' doi 
tion, the Parliament, much against Charles the Secoi 



the eame linio conlinod \o the eelect 
ploHsea. Allui tliia fash ion, uoder 
Junea 1. end Charles I., Bevenh^n old 
borougha were roinHtated in their lost 
porlimnentBTj fwuchisu; and four new 
poriiamEiiitiiry Inrougha were created. 
The FBriinmcut itself, wliioh Bince 
JnineB I. had gained the exclusive 
tight of deciding its o«u oleotioos. 
now also uokoowledges in a resolution 
of committoG of the jear 1623 the prio- 
ciple that a limitation to a narroircr 
circle of electors could vnlidlj take 
place by "prescription and cnstoin, 
whereof the memory of man runnotli 
not to the oonlTary." In another 
direction, in a CE^Iebrated committee of 
the year 1640, under the prusideacy of 
Serjeant Olanville, the old maxim that 
every one paying scot and bearing lot 
waaoutitJcd to the lhinchiHe,WHsaKain 
recognized to bo the regukr rule, and 
applicable in every doubtful ruse. After 
the experiences of the revolutionsr)^ 
period the question bod now beooine 
n highly important one which on ull 



sides nnw began to be estimated ...^ 
The mnnicipul elections opened to 
landed gentry in thair iDBgiat«r)al 
social position an almost greota 
sonol influence than the coanty i 
tions, yet net to every gentleman, 
only to such as lt> a ocrtain 
respected the inlererta of the ._ __ 
and their feelings, and endaavouicd 
to win them over. They remain sc- 
cordingly the chief hearth of poUtkjl 
and dissenting opposition, from ii*^'*^ 
the provincial opposition drewitsi. 
strength. Instead of a reliniii' 
Crown, however, only gives them 
mutilutioQ of tlie right of «uflhige< 
cl^arters trouied upon oligarchicnl llll 
Moreover, it waa reserved to the Crown 
to make changes from time to time in 
the new charters, at its pleasure, tbtnogfa 
Government commissionerv. lusteod ti 
restoring a self-relying and independont 
aitizenatiip on lines unaloKous to those 
of the county system, the Stuarts pra(> 
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intentions, had educated a body, the most illnstrious members 
of which felt themselves the equals in political experience and 
BOcial position of many of the peers recently created from 
among themselves. Thus may be explained the numerous 
disputes between the two Houses concerning competence and 
etiquette. 

With respect to the finances, the influence of the Lower 
Honse appears materially enhanced. In 1626, the ComraonB 
succeeded in establishing their precedence in the question of 
money bills, with regard to which they figure as the solely 
voting part of the legislature. This claim was further 
Btrengthened by the abolition of the hereditary feudal revenue 
of the King. The concentration of the whole of the direct 
State taxes by a uniform assessment, combined with the new 
requirements of the State and the army, but most especially 
the bad financial economy under Charles II., conduce to a 
constant extension of the right of voting the money bills. 
After 1664 tenths and fiftoenths are no more mentioned, but 
the old repubhcan mode of assessing land and income tax in 

'iCTcto is again resorted to ; CromweU's rectification of the 
rating and assessment lists was accordingly retained. 
Into this thorough taxation-assessment, ecclesiastical property 
was likewise drawn. Since the special money grants of the 
clergy had long since lost their peculiar character, it was only 

somewhat delayed consequence, that the outward form also 
the grant in Convocation was in 1664 abolished by means 
a simple agreement between the Lord Chancellor and the 

rchbishop, in return for which, as a matter of course, the 

;ht of suffrage in parliamentary elections was conceded to 
by virtue of their freehold tenure. By 16 and 17 
Car. II. c. 1 the parliamentary subsidies were for the first 
time raised according to this new system. The long labour 
of reuniting the clergy with the laity bad involuntarily at- 
tained this result. Still more durable was the influence of 
the Lower House owing to the introduction of the so-called 
appropriation clauses into the money bills. Amid all the 

trigues of the court and of parties, a change was effected 



by 17 Cfur. II. c. 1, according to which a clause of expenditure 
is aimeied to the money grant, by which the Lower HoQse 
asBumes the control of the expenditure-budget of the State, 
and thus gams a less apparent bnt a permanent influence 
upon the course of political administration. (3") 

It IB characteristic, that both Houses, when at the height 
of their loyalty, are bent with a hitherto unheard of zeal upon 
establishing and enlarging their personal privileges. In 
15 CharlcB II. the House recurred to the unconstitutional 
criminal proceedings taken against Sir John Elliot and I 
associates. "With the complete concurrence of the tJpp< 
House, the judgment delivered at that time by the '. 
Bench was declared null and void, and the unconditiunl 
itresponsibiHty of the members for their speeches and [ 



(3*) Oddl^ enongh tliis ctian^ in 
tlio budget was brought about by tlia 
Bid of on intrigufatcourt. SirGeorgo 
Dowuing, one of the tellerB iu tlie Ki- 
cheqDPT, luggoated to Ohnrlea II. that 
a proviso abould be ad<lcd ( 



II should be i 
cluaively applied to the purpoaee for 
which they were voted. By this 
meass the dispowl of mppliea wonid 
he taken from the hard High Treaanrer, 
and the King woald be enabled peraou- 
bII; to uondact the biurineaa of me Kx- 
ohequer, eo that the Eii^hequer would 
at oDoe afford the best oppnrtuiiity for 
iuveatiug muneya, and in cdnseijUGOce 
would becomo thu grmbsBt bank in 
EuTOpi). This waa ooiinertod with the 
otulom of nuaitig, for the curfRul needa 
of tlic Ooveramcnt, loans iroin buDkcra 
(at tiiat time the Goldamiths' oompany, 
in London), apoa the peraonal credit 
of the King and the Lord TresBacer. 
The King probnblj wished by this 
olauae lo evade the obligntion of em- 
ploying the moneys voted for the re- 
payment of suoh Bdrnneea. The minis- 
ters strove to get the dangerous in- 
novation annaUed ("Life of Claieii- 
don," continuation, p. 815, <eq.) ; but 
the bill had already passed the I.»wer 
Uooee, and though it tias deluyeil by 
the Lords, it cooid mit be tlimwn 
oul, without fisking the whole tote 



(£1,250,000). The Eing aaeatdiDi 
declared that tiie clause bad bem p 
posed with ilia uinction, and the 4 
(17 Our. U. c. soc. 5)reallypaBed«r 
tlie proviso, that a separate oo — 
shDUld be kept of the moneja i»it 
acoorduuce with this aot, distinct 
the King's other revenue, "tu' 
no moneya loviablo under the sot. 
bo issued out of thu Excbeqi 
the war, bnl by order or wnrntnt. 
tioning that they were payable Ebr 
service of the war." In tlie ens 
year the Oommoiu again voted the 
plies with the same dimgnMbli 
viso, to which the King agiwd 
bad ^oe, and promised to 
uommiBBtou under the great * 
was inde^ jirofmma appointed, 
in the eusuiog year noa pawed tho 
m Car. II. c. i), "an Act for taking 
the acj3ounta of the several mms therein 
meutioneil," by wiiich the Lower House 
effoctdttlly secured a power that bad 
been ocoasiouall; exercised in the 
filteenth century, of examining inlo 
the special application of tbe pinblwi 
revenue, and thus exercising the tight 
of jointly controlling thu espcw"* — 
budget. Thr> clause of amirofv 
beraime from that lime forth hmx 
more a standiug formala, ttni t 
eighteenth century with some i 
tious was permanently inserted. 
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cedure in the House was recognized by express resolution 
(Hatsell, " Preced.," i. pp. 86, 208 seq., 251 scq.). Liberty of 
Bpeech haB since that time never again been called in questioQ. 

The relation of the Crown towards the greatly increased 
pretensions of ParHament was in no wise so favonrable as the 
I ultra-royalist theories led men to expect. However, in spite 
of the abolition of the Star Chamber and the Court of High 
Commission, there was still many a loophole for the effectual 
exercise of the King's influence in his spiritual supremacy and 
temporal prerogatives ; by the appointment o( the council 
and the judges of the realm, and by other rights of appoint- 
ment in both Church and State, by grants of favours, by 
personal influence with the members of both Houses, and 
with important local officials. The future of the monarchy 
depended upon the use which it made at this time of its per- 
sonal rights. But Charles H., fatally misjudging the future, 
exercised these rights in a manner which has covered his 
name with everlasting obloquy. The narrower the sphere of 
a possible use of the royal prerogatives had become, the more 
nnconscientiously was it exercised by Charles II. and James II. 

1, The right of appointment vested in ike council leads in the 
hands of Charles II. to the transformation of an honourable 
council of ministers into an unprincipled cabinet. James I. 
had, after the death of Elizabeth's old ministers, abandoned 
the custom of the continuous transaction of State business in 

I the council in order to enforce his private ideas with respect 
to Church and State in confidential cabinet deliberation. 
Charles I., himself irritable and inexperienced, caiTied on 
with heedless advisers this mode of government, which at 
every critical moment gave the Queen and the courtiers a 
deciding voice. But under Charles II. the second era of a 
cabinet government begins, which is remarkable as the per- 
sonal creation of the King, Even after the judicial powers of 
ihe council had been cut away root and branch, there was 
left to this cabinet the decision as to important measures of 
domestic policy, and the whole province of foreign affairs, 
which latter, from their very nature, could not be dealt with 
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according to legal priucipks and parliamentary laws. Ttu 
use niEide of these under the Cabal ministry, as well as nnder* 
Shaftesbury'B and Danby's administration, ia known to his- 
tory. In the European complications of that time, France 
pursued no other aim but that of hindering the consolidation 
of the constitutions in the neighbouring states, weakening 
their participation in European diplomacy, fostering their 
internal dissensions, and directing the personal interests of 
the several monarchs to dynastic alliances and treaties of 
peace. The great Louis actually succeeded in doing this in 
England. The position of foreign affairs had, in the second 
half of the seventeenth century assumed a more complex form 
than in the first half. The question of Protestantism stood 
no longer alone in the foreground, but was intermixed with 
questions of the European balance of power. The natural 
aUiance of England and Holland was at times opposed by a 
petty spirit of trade jealousy. Here was a fruitful soil for 
diplomatic complications, for which Clarendon's dismissal 
was the signal. When in 16C8 the King foimd bis coffers 
empty and the temper of his Farhament doubtful, he devised 
the plan of entering into secret negotiations with the King of 
France, which might lead to the fumishing'of money supplies. 
In the course of the confidential correspondence, the question 
of religion became mixed up with the money question. In 
January, 1G69, the King summoned Clifford, Arlington, an^, 
Arundel to a confidential conference at the Duke of York'q 
and declared how painful it was for him not to be able \ 
confess his true faith. With tears in his eyes he entreate 
them to advise him as to the best manner of enforcing the 
Catholic religion in the realm. This negotiation leads, after 
the lapse of a year, to the secret treaty with France (1670)^ 
in which it is left to Charles to choose the time that shal 
appear most suitable to him for publicly declaring himself | 
Catholic. On the other hand France promises an annual^ 
sum of £200,000 for defraying the war expenses, for the pro- 
mised assistance against the Dutch, and for keeping down the 
dissatisfaction that was to be expected in England. Both ^ 
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parties give up all claim to independent peace negotiations 
(Raniie, iv. 358 seii.) When the French subsidiea are ex- 
haneted, Charles again demands, in the year 1674, a fresh 
Bitbsidj of £400,000, with the intimation that otherwise Par- 
liament would have to be convened, which would at once 
declare for war in alliance with Holland against France. 
Louis, however, on this occasion, pleads want of money, and 
grants only about one-fourth of the sum demanded, on the 
King's promising to prorogue Parliament from November, 
1674, to April, 1675. In the later negotiationa (1678) Charles 
n. adheres to the policy of selling hia neutrality at the highest 
price which could possibly he obtained from France. Whilst 
the increasing greatness of Frajice fills Europe with alarm, 
and Parliament, ready for war, in 29 Car. II. declares for 
an alliance with the States General, the King ungraciously 
replies to the address, "that it was a matter ill calculated for 
the interference of the House, which was encroaching upon 
his prerogative of making war and peace." In this state of 
affairs, Louis accords a further pajnnent of 2,000,000 livres 
for the year 1681, and an annual allowance of 500,000 crowns 
for the two following years. Whilst the King declares to 
Parliament his readiness to begin a war with France, and 
demands subsidies for this purpose, he ia at the same time 
engaged in aeUiug hia services to the French King at the 
highest possible price. The legal responsibility of the miuis- 
tera for violations of law certainly did not suffice for treason 
on the part of the King himself. It can easily be understood 
how Parliament came to extend impeachments of ministers 
to their political conduct, to the "honesty, justice, and 
abihty " of the ministerial administration, a principle which 
was first laid down in the impeachment of Danby, and led to 
the idea of a so-called political responsibility of the ministerfl 
to Parhament. (1) 



(1) Tho cabiDGt and the foreign 
policy of Charles II. viu the develup- 
luent of a. ayatiim of earlier invention. 
Juues L had moro anit more abandoDed 
the Botemu eittiDgB of the council, regu- 



lar deliberatioiiB with the 



2. The ri-ifkt of appointing ihe judges had been already mi 
use of by Charles I. for filling the bench with men of i 
ficlence and adherents of absolute sovereignty, and, hy 
induence of the cabinet and the court for making the jai 
instrnments of an unconstitutional GoTemment. The second 
period of the Stuarts in this matter likewise went to greater 
lengths than the first. After 1665, the revocable appoint- 
ments of judges were resumed, and, after Clarendon's disml 
sal, the King thonght he need put no further constraint nj 
himself. During his reign three lord chancellors, three chi 
justices, and eis judges were dismissed, notoriously for politi- 
cal reasons, and, on the other hand, the most important 
places were filled by pliant minions of power. The maxim 
of Government, which Bacon had applied to Henry VII., had 
returned, viz, " he governed his subjects by the laws, hut the 
laws by the lawyers." The more cunning devices of Chorli 
the Second tried to prevent these manipulations of jusi 
from becoming too notorious. In the action against Sir 
Bamardiaton, however, a procedure was employed which 
patent to every one, by which the King, immediately before 
the decision in the appeal court, appomted as members of the 
court sundry counsel who had conducted the proeeeutii 
When the proceedings touching the pretended papist pi 
began, Chief Justice liainsford was dismissed to make 
for Scroggs, who proved himself entirely worthy of the coi 
dence reposed in him, by continuing the false charges first in 
one direction and then in another, and by freeing the Duke 

at a reunion with Rome ef. Ranke \s. 
232-256 ; M to the origin of th« Ti«t 
Act. JT. 411-425; aa to the secret 
TreBty with Fwnue of 1670, It. 35H- 
ooly in the later oompli- 
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here aflbrded Charloa 11. left the whole 
of foreign policy opeo to an irregnlnl 
treatment. AJliauces, treaties, and 
political cnubiuatiooB in foruign nf- 
fBim were the proper field for the 
frivolity of his obaraoler. In Oliarfea 
11. there woa added to the pervorao 
family tradition B the influeooe of French 
education and maonerB. &. thorough 
description of those foreign afiiiira 
(Kanko, iv. 19G-*9ti; v. 1-92) presents 
eilraordiDBry difflonltiea on nccouot of 
the complicBtion of the European uod 
oabinet intrigues with tbeparty-system 
ofPuliament Aa to Uie Qnt attempts 



cations that Louis XIV. 
mediotfl connection with the oppotitir 
in ParlUment (Uanke, v. 55-73). u ■ 
which Cliarltw wue quite as mtioh 
ocived as the Patlinmuut ' ' 

The total amount of the 
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of York from a eerious charge, by the sudden dismiBsa! of a 
grand jory. As he had, however, completely lost his credit 
by this notorious ecandal, it was found to be expedient to give 
him a successor, who had, on the same occasion, proved him- 
eelf quite as unconscientious. Pemberton was made chief 
justice, chiefly, that he might preside at the trial of Lord 
Bussell, whom he certainly brought to the scaflfold without, 
however, satisfying ail the expectations of the court. He was 
accordingly soon replaced by a successor, on whom the King 
could even more implicitly rely. The judicial decision most 
important for the King at this time was the annulling of the 
municipal constitution of Loudon and of the borough charters. 
For this purpose, after the dissolution of the last Parliament 
(28th March, 1681), the proceedings began by a writ of quo 
wiirranto, under the conduct of Saunders, the most adroit 
special pleader of his day. After the case had been drawn 
up with every artifice, Saunders was appointed Chief Justice 
of the ling's Bench (Amos, 141, 263). As an extra precau- 
tion, Charles personally exhorted the judges that they should 
deliver judgment in his favour, whereupon the city was con- 
demned to lose its municipal privileges and to pay a fine of 
£70,000. James 11. was still more shameless, and in three 
years went so far as to dismiss twelve judges, and to raise 
that personification of dishonour. Lord Jeffreys.'to the chief 
jnstioeship of the King's Bench, to the post of Lord Chan- 
cellor, and to that of president of a kind of pseudo Court of 
High Commission. Sir Edward Herbert and Sir Francis 
Withers were in 1685 dismissed from the King's Bench on 
account of their refusal to issue a legal decree at the King's 
behest ; Chief Justice Jones, Chief Baron Montague, and the 
Judges Charlfeton and Nevil were dismissed iu 1686 on 
account of their scruples as to the King's power of dispensa- 
tion, and the judges Powell and Holloway in 1688, on account 
of their vote in the trial of the seven bishops. On the decisive 
question of the dispensing power, James first of all obtained 
a legal opinion as to his power to suspend the Test Act. 
Then, for the sake of form, a prosecution was commenced 
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against a Catholic officer in the King's Bench, which Court, 
after the removal of the opposing judges, and with the aid 
of fresh appointments (among which were those of two Catho- 
lic judges), now at length arrived at the decision, that tin- 
laws were "the King's own laws," from which the dispensing 
power of the King was deduced. James called this a simple 
measure, in order that the judges should be " all of one 
mind." (2) 

With this staflf of judges, the political trials were now eon- 
ducted according to instructions from court, and thus were 
the unsettled principles of high treason, sedition, and the 
laws and ordinances touching the press manipulated. The 
chief handle for such action was found in the old inde&nite- 
nesB of the laws affecting high treason, which indefiniteness 
was increased by the clause in an Act of 1661, to the effect 
that "printed matter, writing, sermons or malicious and 
dehherate speeches " were to be regarded aa a sufficient evi- 
dence of fact. Just as elastic was the notion of sedition since 
Clarendon bad laid down that the publication of a seditioui 
work was equivalent to bringing an army against the King* 
throne. Amongst others, the trial of the seven bishops m 
set on foot on a charge of sedition, the notion of which, to u 
an expression of Lord Guildford, was of the " nature of e 



(2) Tbe appointments to Ihe jadicial 
bencll returned with Itie rvslorHlicni to 
tbe nld foriuB. A monogrujib on the 
C-ODstitatian andnr Charles n., by 
Amoa (Loudon, IS5T}, givoB the detuiU 
of the HdmiBiatratiie condition* for the 
most part porreotly, though Bomewhnt 
utHggemted by the manneroCgioiiping 
tbem. After 1666 Cbnilus IL appears 
to have made use of th? long proroga- 
tion of Parliament, quietly to reintro- 
duce revocable appoiDtmenta duranU 
bene placUo. In quick aucoeiiBioD Lord 
ChanceUar Clarandon, Sbartoshury, and 
BriilgeDiaii. Chief Justices Rainsford, 
Scroggs, Fenfaorton, and nil jnaticea 
werediBmUBcd,nol«riou8ly for political 
rcBBOuB. Apparently for tbe tame 
rcBsoiu the judges Atkyns and Lc^ke 

Eve in their reaigiiation (Fnss, vii. 4). 
tbocaseof Atkyns tbereiuon for hU 



dismivial was that he had o 
contradicted the opinion of Scn^^ 
" that tbe presentation of a petition 
for the summoning of Pitrliument wu 
high treason, and that the King ootild 
by ordinance ordiiin nhat he pleased." 
Pemhcrton'H diamigsal waa followed br 
the Btill more acandaloiu appointment 
of Bauoders. After tbe death of Chief 
Justice BauudETs, Jeffreys was ap- 
pointed chief justice primarily for the 
conduct of tbe political trial of Sidney. 
On the ooeasion of the impeachment of 
Lord Dnnby Lord JelTreys alao per- 
fonncd the still more importaint serrioe 
of freeing the minister from arrest, on 
boil, without Betting forth any reasona 
— " tbe flrst dumb j udgmenl in West- 
miiieter Hall," as it has been called bj 
a later Solicitor-Genernl (Amos, St>). *' 
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wax." But most elastic of all was the notion of libel. The 
interpretation of such notiona was supplemented by the press 
laws of the time. The leading statute IS and 14 Car. II. c. 33 
was only to remain in force for three years, but was twice 
prolonged until 1679. After it had expired, a new ordinance 
appeared in the London Gazette on the 17th of May, 1680, 
and was the object of violent attacks in Parliament. Yet, in 
the stream of reaction of the year 1685, the old press laws 
were again revived. In consequence of the large powers 
appertaining to the judicial office, the criminal sentences, 
especially for hbel, overstepped all bounds. Not only were 
fines of £40,000 and similar sums imposed, hut even lashes 
with the c at -o' -nine -tails (Johnson, a clergyman, was con- 
demned to 317 lashes for libel, cf, Amos, 253). Judgment was 
given in favour of the Duke of York for damages of £100,000 
on three different occasions. 
1 From this judicial staff proceeded that brutal intimidation 
Kf juries, which characterizes this period. The natural result 
pirBS the passing of the Habeas Corpus Act, and the uncon- 
ditional acknowledgment of the irresponsibility of juries. In 
a famous decision of 1079, the courts of common law at 
length recognized that the jurora were not responsible for the 
legality of their verdict. Under James II. the acquittal of 
the bishops, in the face of their prosecution by a despotic 
monarch, produced a permanent conviction, that in an unani- 
mous verdict there lay tlie strongest guarantee, which a 
jadicial constitution can afford against despotism and party 
passion. The whole body of the judges, however, was so 
corrupt, that, after James's expulsion, only criminal prosecu- 
tion and dismissal could be resorted to. After these experi- 
ences it even did not appear to be easy to declare the judges 
irremovable by law ; rather was the more attention paid to 
impressing the legality of the Government, not merely upon 
the consciences of a number of paid justices, but upon a still 
broader combination of the judicial office with the propertied 
classes. (2*) 
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3. The personal injiuence of the court upon Parliament, aoi 
upon the appointments of other officials, was still extenaiTe,~* 
and was exercised by Charles II. in a manner which gaineci 
for the Long Parliament the name of the Pensionary Parlia- 
ment. Amidst Buch surroundings it was really difficult toa 
maintain personal integrity in a parliamentary office, or, 
party formations, anything like constancy. The list of I 



ymrg, and in vhich Ohief Justice 

North, hU bruthei, and a Turkey mer- 
chant wero employed, together with a 
third brother, CharleB H, by unwurthy 
means succeeded iu appointing mibHcr- 
vieot sherifla for London, witu a TJew 
to thfi smnmonini; of the Eiond jary. 
In tiio conGBpondenoe on tnia Bubjert 
the nsDio of the objocl U diiwotly de- 
clared to he the remoTul of that mon- 
ster whiiJi in the yean 1680-1682 had 
raged iu tbe city of LnadoD under the 
name of Igaeramai (that a, the ignoring 
of bills by the grand jury). The ques- 
tion for the Cronn wa«, whether treason 
and seditioD were atill puniehablo in 
London and MiddlesKi or not. The 
details ate gireo by Amos, 266 uq. 
One of the objects of annulliitg the 
monicipal charters was to remove the 
indupundent sheriffs and mogistral^u), 
who hud to draw up the listtt of tho 
jurors liable to aerve. In November, 
lti83, by a jury andcr tho new syslein, 
Algernon Sidney was avtoully brought 
to the flcaflbld. In tbe midst of such 
a state of things the Act of Habeai 
Corptu wu passed, after various at- 
tempts at tlie meooure in the yeeia 
1603, 1670, 1674, iind 1673 ; of. Amos, 
pp. 180-190. Lord Shaftesbury mmt 
be regarded as the prime author of 
this Act. The reason fbr its accept- 
ance liy Charles IL was that he was 
jnst about l« dissolve Parliament, to 
attaiamorefHvoumble elections against 
tbe Bill of Exclusion. Under these 
conditions the bitter words of Martell 
at the close of Charles the Second's 
reign oro readily nnderstood, "what 
Freooh counsel, what standing armies, 
what parliamentary bribes, what 
national oatJiH, and all the other ma- 
chinations of wicked men hud not 
beeo able to effect, was more compeadi- 
ously ttcled by twelve men in scarlet" 




(Amos,2GI}. But Btil) oHwe tl 
does this royal syxtem ap] 
James II. Lord Chancellc 
who may well be rei^arded aa an «_ 
thority npon snch qurstiuns, describq 
his eolleagnes of tnat tinu '" '' 
accustomed femknesa, " ai 
judges, they are most of the) 

(Fobs, vii. 201). The nnoonge 

of sketching the life of this C 
Justice, Lord Chancellor, and P_ 
dent of the Conrt of High CommiMi 
is again undertaken by FoM. vii. ! 
§eq. After James the Seoond's bx|H)1- 
aion not one of the ten jostioca wha 
were then in office was fonnd wcstfaj 
of being retained; Lonl Jeffreys woa 
condemned to outlawry and the etm&t- 
catton of his goods, and six other* wers 
expressly excluded froni tho Act af In- 
demoity. Under these cmiumBtaneea 
England learned to appreciate tha 
value of an houorory nuglslnoy in 
self-government, which granted to tha 
officiitl, in spite of his rsvocaMe k^ 

Eaintmont, a full judicial independaniM 
y virtue of property. After the Be- 
atoration had removed the oppretrioi 
which Cromwell's military govemon 
had practised, the judgmenta of JB«- 
ticea of the peace, in spite of the aome- 
wbat putriarchal exercise of their 
powers, aud their ezceasive rigotit in 
dealing with poachora, wero still m- 
garded as an upii)cht jastiae is m 
corrupt time. Antong the ubtisM bj 
whicli James II. ohiuaoterixed his short 
reign, is to lie reckoned also tha ffm- 
teumtic oonniateacy with which magia- 
Iratea, who hml shown a want ct 
complaiaance to the intrigues of tb* 
court, were struck off Ihe tista, bat 
without any particular reenlt. Tba 
office of juBtioo of tho peace a 
passed ungj ■■ ■ ■ ■ ■■ 
h century. 



I 

I 



The King in Council and the King in Parliament. 303 

recipients of pensions as a sort of official satary, includes the 

names of the first men of the day. At times there appears to 
prevail also among the opposition only belief in the material 
value of money and office, as the one great object of the time. 
To the great pnbHc offices in those daya were attached salaries, 
which amomited from one to two per cent, of the whole State 
revenue ; greater than the income of the richest lords. The 
struggle for office, acted and reacted upon by the intrigues of 
parliamentary parties, became thus a struggle for life and 
death, and round the leading men of the moment were 
gathered a number of intimate friends, who clung fast Uke 
polypi to the State treasury. All that was required for office 
was a confession of faith in the dominant faction, a readiness 
to farther their nearest aims and ends, adroitness in intrigue, 
and a quick perception, in order to be able to descry the 
change of parties at court and in Parliament at the right 
time. In like manner, the internal administration of this 
period left behind it the impression, that the trustiness and 
honesty of the central government were not to be expected 
to emanate from the Crown and the court, but from Parlia- 
ment, and most especially from the character of the nation. 
In opposition to the court party, a " country party " had 
become formed. The council, though internally broken up, 
enters, in the persons of the individual and responsible 
ministers, into more apparent relations with the majorities 
in the Parliament, in which also the growing participation of 
the Lower House, especially in the offices of Secretary of 
State and in the Treasury Commissions, is also visible. (3) 
The transition to the system of party government is through- 
ont visible. 



(3) The guDeroI oharocter of the od- 
iniiiiBlrstioti uud the burenucraoy may 
be ex|tluiii«d by tho deeply rooted 
Miimosity (liaplayed by tlie pliriieB, be- 
tween which tlie burenupmcy bUimU 
without flnding iiny suppfirt in the 
Crown. It ii ebaracleriutic of the 
progTBmmp pnl forth by each party 
that the name of the EiugaDd then'" 



' of Qod have ^t 






in the montha of mfn of political 
and eccleiiiaatical anthority than under 
thia iliahonourable ayRtcm. The rba. 
meter of tho politioiana and offioialB 
of this time is ileicribed by Macaulaj 
in bia " History," chap, ii., ae follows : 
" Their cbarautcr had been formed 
amidst frequent and violent revolutiiini 
and oauater revolntioiu. In the ooursa 
of a few yi^rs they hod ecuu the \xo\ti- 
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Biafltical polity of their country repeat- 
edly changecL . . . They had seea 
hereditary monarchy abolished and 
restored. They had seen the Long 
Parliament thrice supreme in the State, 
and thrice dissolyod amidst the curses 
and laughter of millions. . . . They 
had seen a new rcprcsentatiye system 
deyised, tried, and abandoned. . . . 
They had seen great masses of property 
yiolcntly transferred from Cavaliers to 
Roundheads, and from Roundheads 
back to Cavaliers. During these events 
no man could be a stirring and thriving 
politician who was not prepared to 
change with every change of fortune. 
. . . One who, in such an age, is deter- 
mined to attain civil greatness must 
renounce all thought of consistency. . . . 
He catches without effort the tone of 
any sect or party with which he chances 
to mingle. . . . There is nothing in the 
state which he could not, without a 
scruple or a blush, join in defending or 
in destroying. Fidelity to opinions and 
to friends seems to him mere dulness 
and wronghcadedness. Politics he re- 
gards, not as a science of which the 
object is the happiness of mankind, but 
as an exciting game of mixed chance 
and 8kill, at which a dexterous and 
lucky player may win an estate, a 
coronet, perliaps a crown, and at which 
one rush move may lead to the loss of 
fortune and of liJfe." The wretched 



state of aflEairs that ensues, and obecr- 
yation of the fact that by the dissolution 
of the council only the influence of 
Parliament was enhanced, appears in 
1679 to have obtained a hearing for Sir 
W. Temple's plans of reform. The 
council is for the future to consist of 
thirty members, of whom one-half are 
to be high state offidals; the other half 
to be appointed from among the chiefs 
of the opposition, both in the Upper 
and in the Lower House. The mem- 
bers shall have a joint income of 
£300.000, in order to "balance" the 
Lower House, which was at that time 
estimated at £400,000. Ab a counter- 
poise to both court and Parliament 
there shall accordingly be formed 
again a standing political body, and 
t]ie statesmanlike orig^inator of the 
scheme hoped that the responsibility 
of the business and ttie deliberation 
would again engender a corporate 
spirit. But for an active goyemmcntal 
body, the number of the members was 
too Jarge; at all events the attempt 
after three such reigns came too late 
for England. Neither the King nor 
the parties were in earnest There was 
at once again formed of this council a 
secret committee, and the whole institu- 
tion had after the lapse of a year 
nothing more than a nominal existence 
(Rauke, v. 101 seq. ; Macaulay, Essay 
on Sir W. Temple> 



CHAPTER XLIL 

BT&t CBipulsEon of tfit ^tuatts. 

Is the miserable state of the epoch of the ReBtoration, the 
first symptoms of an amelioration became apparent in the 
life of the communities in town and county. Firstly, it was 
the old landed gentry, rough, stolid, and full of prejudice, 
hut yet full of zeal for the honour of the nation, in whom 
indignation at such a method of government found expression. 
In the boroughs, the oppressed puritan spirit gradually began 
to stir. The royalist party had mehed to restore an ideal 
taken from England's past. Their ideal of a monarchy was 
derived from the glorious days of good queen Bess ; instead 
of these, a Stuart had been restored with a corrupt court and 
an unprincipled bureaucracy. There were many who still 
believed that the King was only entangled in the meshes of 
a small number of wicked men, and thus estranged from his 
faithful people, and that the deception could not last. But 
yet it lasted, and a bad ministry was succeeded by a worse. 
Every exclusive acquisition of power by any party was followed 
by a period of disappointments. The neglected Cavalier, the 
persecuted Presbyterian, and the dismissed o£licer of the 
army, bad each his own peculiar grievance and found himself 
in a worse position than ever before. Charles the Second's 
government was not modest in the demands it made upon the 
taxpayers. Of the employment of the people's money, of 
the negotiations with foreign countries, of the immoral state 
of things at Westminster, enough was heard in the counties 
VOL. n. X 
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to awake a strong miatrust. 8ucb feelings could only J 
directly and gporadically affect Charles the Second's Long 

Parliament by means of by-elections ; but, from the year 
1665 on, they gradually increased, and showed themselves in 
the judicial proceedings. Attention was more drawn to the 
abuses of the administration, national grievances again revive, 
and impeachments of ministers and high officers return again, 
and down to the close of the period have attained the hitherto 
unheard-of number of forty. It is the perennial spirit of 
legality and equity, which is ever renewed in the independent 
activity of this nation, and in the daily exercise of the magis- 
terial office, especially in the judicial and police administra- 
tion. In the social life of the community, that party spirit, 
which separates the established churchmen from the dissenters 
becomes gradually quieted down. Both are still united in their 
detestation of papistry, that irreconcilable foe of the Estab- 
lighed Church and of the parliamentary constitution. Tl|| 
royalists acknowledge, though with much reluctance, 
their non- conformist opponents may still be "religious n 
and good subjects. In opposition to the abuses of 1 
administration, a sense of legal liberty again returns i 
Parliaments of 1679 and 1680, which reminds us of ) 
commencement of the Long Parliament of 1640. Disregai 
ing the doctrines of Oxford, the Parliament again demai 
a government " according to law." The servants of the King' 
must obey the laws ; the King must neither excuse them from 
observing the law, nor pardon a minister who has been ( 
demned for its violation. The taxes must not only be vc 
by Parhament, but their employment also be regulated e 
controlled by Parhament. No one must be arrested excs| 
upon special and legitimate grounds, nor detained in i 
except by the decision of a judge, nor condemned otherm 
than by the verdict of an independent jury. Amidst all i! 
changes and intrigues of parties there is preserved a spirit a 
civil liberty, which with the Habeas Corpus Act, the i 
Hponsibility of the jury, the right of the Lower House wiH 
regard to the budget, and the struggle against a ceasorBliip q 



the press, enforces a new Magna Cbarta, vhich is this tima 
won not by the barons, but by the wider circle of the gentry, 
and mainly by the Lower House. With civil order the sense 
of civil liberty returned. After tbe extreme parties both in 
Church and State, under bIoo<ly Mary, Strafford and Arch- 
bishop Laud, Cromwell and the Puritan army, had become 
worn out and had finally shown their impotence, more liberal 
ideas at length established tbe opinion, that conceptions of 
God and of divine things and political conceptions of the 
civil power should be subjected to no absolute veto by the 
censorship of the press. Tbe abrupt change in its application 
at last overcame the censorship in principle, so that it ia from 
henceforth only retained by Crown and Parliament as an 
exceptional measure, to be applied under extraordinary cir- 
cumstances." It is this spirit which, in spite of all party 
errors, both internally and estemally, at least strives after 
what is right, and which makes this time an era of "good 
laws and bad government," as it has been called by Foj. 
But the right bounds are once more overstepped. 
^m The bill for the exclusion of tbe CathoUc suecession, agitated 



wdtrec- 
1 the fall of the ocuanrahip 
of the press in EnKlund. Choilea the 
Pint's CsuTo-pupiiiiu had introduced 
the moet comprohpoBive sjBtem of 
preiB IniCB by (lt'cre(.>B of the Star 
ChamU'r of the 11th of July, 16a7. 
In llie var sj^iDst Chiirlca 1., however, 
tlie Lon^ r&rlianiRDt cxnitinuiB Iho 
ptsctiee of the Utat Chainber. In the 
year 1643, similu oidinnnpeH were 
iBtned by both the nntAgonislio Pur- 
liKinentf, and censors nppointenl. After 
the King's defeat, Lord General 
Fsiriiii and. In lalpr times, Cromwell 
carried out the onlinanceB of Puilia- 
ment. In IGi'i an order of council 
eigained that no public neva or com- 
munications thould bo published wilh- 
'' ' tbo leave and appniliatian of tho 
'Etaiy of SUtp. In 1694 and ie56 
eomaisiionB were appninti d, with 
_ re rigorous miuuics agniniit political 
FTiting*, by wliirh, howpyrr, Cromwell 
Mle«TOiu«d to moderate tho Ihirat for 



perKCotioninrell^onsniBttera. Afler 
these rules had been enforced for 
twenty yeara in an adverse sense, a 
stntule 13 and U Charles U. o. 33, 
with B rigour which is chamolerislfo 
of tho Restoration, esgc'Dtially repeated 
tbe erdinances of Purliament relative 
to the printing licences. Tho number 
of mwlcr pnntera wua realrictcd to 
twenty: they must givo security, and 
on demand of the censor give up the 
name of an anther. The priulinR 
places for books ore London, York, and 
the two nniversity towna. This law 
WHS only to remain in foree two years, 
bot was twice proloDged until IBTS; 
and then by orJinanco of the I7th of 
Mav, IG80, it wna again renewed oft^r 
violent opposition in Parliament; then 
in the rencliou of 1685, it wna again 
prolonged for a further period of seven 
jcars; Bnnltv, for two years, by 4 
■William and Ma^.c. M, until ICW, in 
which lasl-namcd yeiir the renBor»hip 
was finally extinguiahed. 



for by the minority, led after 1681 to dissension and reaction. 
The opposition had boldly advanced so far as to tlireaten the 
hereditary monarchy. And here for the first time that party 
agitation which has periodically repeated itself down to our 
times becomes prominent. It developed a hitherto unheard- 
of election struggle, in which the rival parties figure as 
ptti-tioners and n-cusiints. The party passion of the opposition 
called the royalists Tories, a word derived from a Catholic 
party sect among the common people in Ireland ; whilst 
the country party called their opponents Whigs, a name 
taken from a low and extreme class of covenanters. Men 
soon became accustomed to these mutual nicknames, chosen 
in the heat of the struggle by each party for its opponents, 
and they have been retained down to the present day. The 
supporters of exclusion (petitioners), however, are in the 
minority, attacking as they did the basis of the prerogatives 
and the source of the privileges of the upper classes. The 
clergy, deeply interested in the question, wage an actual 
crusade against these principles. Ouce more the doctrine 
of passive obedience, of the unchangeable hereditary right:' 
of the Crown, of the divine origin of the patriarchal descent' 
of the monarchy, resounds from every pulpit. The Londc 
Gazette is again full of addresses of loyalty. The Cro' 
quickly took advantage of this favourable turn of events, 
strike a decisive blow at the municipal constitutions, which 
that time were considered as the chief impediment in the way 
of the influence of the court upon the Lower House. Instead 
of encountering a real evil in a legitimate way, the Stnarts 
preferred to make confusion worse confounded by attacking 
the internal life of the towns, and made use of the corrupt 
benches of judges for the purpose of annulling the municipal 
charters. The judgment passed on London was followed by 
similar "informations" against other towns; most of the 
towns anticipated the attack by voluntarily surrendering their 
charters, in the place of which they received new ones " after 
a conservative pattern." The justices of assize especially 
abused their oflicial powers to this end. Jeffreys, on Um- 
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northern oircuit, "made all charters fall before him like the 
walls of Jericho, and returned to London laden with sur- 
renderings, the spoils of the towns." •" 

Amidst this movement, James II, ascended the throne, 
under circumBtancea which remind us of the accession of 
Mary Tudor. The great majority of the people were satisfied 
that the regular hereditary succession, and not the adven- 
turous plans of a new doctrine, had gained the victory. 
James's first addresses caused great joy in the breasts of 
those who now called themselves " the faithful portion of the 
nation." The University of Oxford promised once more 
obedience without any limitation or reservation. The House, 



• The posiiioB of the parties on the 
___3s*ioD of Jiime* II. rpqiiirea eome 
explamilioD. The specifically royiiltbt 
puty of Ihis pt riod Ijod as an extreme 
agitating background the Itomitn 
Catluilic fiictioD ; tLeradical nppositioii 
contained tlie retnaiuB of the repub- 
lican party. lu onlBr to gain influence 
with the landed daaeee, nhicfa for the 
moat part vere uttaclied to the present 
eoiutllntion, the one party bod been 
obliged Ut etnhlazou the " MonBTchy," 
the other " ProteBtautism," upon its 
itondBul. Thceo powerful watchvorda 
never fiiiled in tlieic eflect at electiona. 
The efforts of the oppoBition, which tiow 
demands civic fn-ednui and proCcatant 
tolerance, arc pemonified in mcu like 
Bhaftethniy, William Bueaell, and 
Algumon Didney : of whom the two 
laat named, mrough the jii<ltQiiU 
mnrdcr contrived liy Charlea 11. him- 
■elf, became martyra to the liberty of 
their country. Bat thia opposition 
had to contend with the great dif- 
Acuity that the treasonahle pmccedtnga 
at oonrt, and tlie plots to oTerthravi the 
Established Church, were only known 
t« the leader*, and U> these only in 
part ; that the high church party would 
not l>elieve in tiien: and thut thc-y 
could not bu clearly and in detail laid 
before the conitituenriee. The opposi- 
tion had in tbia critical position and 
in it* extiKTagont ardour.made eerii^us 
mistakee. Not perticular aa to tbe 
mi-ans it emplnyeil. it succoHBfuUy 
utilized a papist plot, which Tilus 



Gates and hie accassoriea took tha 
trouble to deltict, as a meana of agita> 
tiou. But the perjured wilnessea 
wore followed by a nuwbet of perjured 
conntcr-witnesiteB ; this trumped-ap 
meniu wm no longer beUeved in. and 



their leader, Shaftesbury, ha eiolude 
the Duke of Yoik from tlie sniwrBsion, 
and in his etead to place the Tain, 
weak-miailed bastard, Monmouth, upon 
the throne, was too Quixotic. By tliis 
device all those adherents, who re- 
garded Mary (the wife of the Bladl- 
holder of llie Ncthtrlands, afterwords 
William IU.),Wi entitled eventually to 
Bucceod to the throne, felt themaelvea 
with reason aggrieved. Beaidee, the 
succession of James, who, being only a 
few years younger than Cliarlei II., 
was aa likely us not to predecease him, 
seemed at that time quite hypothetioaL 
The immoderate agitation for the Bill 
of Kxcluaion aocordingly ouuld not fail 
to Btouae the just mistruBt of all, who 
now, after tlielr experiences of the 
republic, cleaved to the hereditary 
moniiri.'hy with redoubled xeal. Dy 
thexe miitakea the oppusittoD hod, in 
16SI, biouglit about that react ion, 
which rendered the first s; 
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attacks openly against the atrongliolda 
of the oppOBitioo in the muuioipaJ ooa- 

stltntiuns. 
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elected under the influence of the new charters of corpora- 
tion, declared any bill in Parliament for changing the 

succeaaion, to be high treason, and after the suppreasion of 
the Monmouth insurrection voted £700,000 for a Btanding 
army. The loyalty of the landed gentry, the aubmission of 
the intimidated municipal corporations, a standing army with 
a BubmiBsive corps of officers (for the most part Irish and 
English Catholics), an unconecientioua and servile bench of 
judges, the high church clergy with their article of faith of 
non-resistance, end the disunion of Protestant secta among 
themselves, — all these disclosed a prospect which was decidei 
not unfavourable. But, all the same, the campaign agaii 
the muuicipal corporations, the intimidation and thi 
matic appointment of "well-affected" persons to the civic 
offices still continued. The triumph which James celebrated 
over the ill-advised insurrection of Monmouth, brought hie 
personal plan all the sooner to maturity — the plan of rewi 
ing the attachment of his people by the overthrow of 
constitution. 

The events under Charles I. had proved indisputably 
England did not tolerate spiritual and temporal absolutii 
at one and the same time. But James was of the opini( 
that so soon as the authority of the Catholic Church should 
have been restored, a new generation could be educated by 
Church and school to bring back the people to imconditioi 
obedience to the temporal head-shepberd. "Iwouldral 
have the papacy, because it has ao much power over men^ 
minds, if only the Pope did not alao demand power over' 
kings," had once been the opinion of James I. His grandBon 
conceived that he could divide the absolutism by restoring to 
the Pope the spiritual half. Uitherto their court theology 
had supplied to the Stuarts the place of the Jesuit fatlier- 
eonfesBora, who had, by their absolute ignorance of the rights 
of natious, brought the dynasties of the Continent to destruc- 
tion. James II. thought, after the manner of convertB, that 
he ought to drink of the pure waters of Jesuit counsel and 
advice. He had certainly solemnly sworn to uphold the 
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Btitution of Church and State and the rights of the clergy, 
bat his Jeauistie morality whispered to him that these privi- 
leges, which had been awom to, were the very Bame that 
Edward the Confessor had accorded, and " no one would 
doubt that Edward was a Catholic." 

In the meanwhile the line of attack npon the constitution 
of the country by the legisiation under Charles I. and 11. was 
not only materialiy narrowed, but the object of the attack 
had become an essentially different one. The Anglican 
Church had issued from the struggle against papists and 
levellers strengthened in its nature ; it had now become bound 
np with the feelings of the dominant class and of the nation, 
as being a Christianity that harmoniaed with the common 
sense of the people ; it had made peace with Parliament, and 
had become the standard of the royalist party, both in and 
by the Restoration, and moreover, it was strengthened at all 
points by constitutional laws. In another direction, owing 
to the development of self-government and the rights of 
Parliament, the dominant class had become much more 
powerful and ccpable of resistance; the whole of the legal 
armed forces of the country and their equipment had been 
placed in the hands of the dominant class, with which a hired 
army could not compete, in consequence of its want of a fit 
corps of officers.*** 

The opening, which James thought he had nevertheless 

found for the realization of his plans, lay in the ecclesiastical 

supremacy and in the royal dispensing power. The last- 

. named prerogative was regarded as an undisputed right of 

nardon in criminal oS'euces, and its extent beyond this was, 

B *** Cr concernmg the new militia, langnagi?), imrler pa])al offlran, found 

I ■* being the army of tlic propertied tliemaelvuB coiupR'tcly isoluted amidBt 

oUniM in town and county, ttir Ae- a population Uiat was in no niae de> 

seriptinn %\iv.n ahove, p. 273, note. funpeleu. In munj (^ounlieB tlie 

OhiulcB n. inul planned tlio formation mililia via\A actuoll; be gtiU nobi- 

of a rival fonre of bired troopB, tlie liicd ; atl the arBonalfl were in the 

•o<iiIled g-uarda, but iUeie, lu f^n- pcmesijon of the limdod gcntiy. Any 

■equDiKw of hii Donstant pecuniary attempt at a etruggle would Bcnruelj 

eabanaiament, oould not attaiji nnj bate loft tlie " blackguarda " thu 

impoTlantx. The troops ■-' "■ — ii-=>..- -r- - —._.-. ..i-. .. 

*"-""' I together byJa 

" blaukguoTiLi " in pupulal 



ly got together by James II. (the Xenophon. 
lied - 
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according to old precedents, uncertain ; but it was most 
doubtful of all iu the province of ecclesiastical legislation, 
in which the intervention of Parliament was of recent date 
and only exercised amid violent struggles. The limits of the 
constitution appeared to afford him here scope for action. 
Though no minister and no judge could be found who dared 
assert that a positive legislative power to alter the common 
law and the temporal statutes resided in the King, yet there 
were still to ho found both councillors and judges who decided 
in favour of a negative prerogative, by which the whole 
ecclesiastical legislation, and with it the constitution of the 
Anglican Church, might be dispensed away at will. James 
thought he bad gained the requisite power for " dragon- 
ades " in his standing army, with its Catholic officers; the 
means of keeping up this army having been voted by Par- 
liament itself, after the suppression of the insuiTection of the 
Duke of Monmouth. By means of an illegal ecclesiastical 
commission, with Lord Jeffreys at its head, the King thought 
to gain a disciplinary power sufficient for Catholicizing the 
national church. Everywhere we meet the Catholic system^ 
monasticism and the ecclesiastical garb begin once more 
peer forth. At last, by ordinance under the name of ft 
"declaration of the liberty of conscience," the Established 
Church is abolished. 

Well arranged as these measures might be according to the 
Jesuit doctrine, yet, when measured hy the substructure of 
the English constitution, and by the legal and dominant 
position of the estates and Church in England, their utter 
perversity and futility becomes apparent. The established 
clergy, in their ecclesiastical and political position of influ- 
ence, the old gentry in their attachment to the "Chumb 
of England " and to the militia system, the towns with 
Puritanical reminiscences, and the whole nation in its jeal< 
pride in its national church, were all mortally ofTended. 
first symptoms of resistance in the very party of 
resistance, the opposition of the bishops, ought to have w 
the King in time. But James, inflexible, a fanatic in 
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belief in the infallibility of Jesuit counsels, a pessimist in his 
estimate of men, hard and obstinate even to fatuity, per- 
sistently follows hia aim.f 

The consequence, apart from the dramatic details, was the 
coalition of both the great parties, of those who held the 
theory of resistance and of the non-resistants, into an actual 
armed resistance ; the summoning of the Prince of Orange ; 
the flight of the monarch, whom all forsook ; the suramoning 
of the "Convention Parliament; " the transfer of the crown 
(which had now been declared "vacant") to the Prince of 



t Abaolutism vea before bU incnm- 
pstible nilb the Katablisliei) Cliarch. 
Jumes U. oifutidoii, in the first pI»co, 
the Eitablinheil Cbiirch party by tha 
re-cslabliabroeat of a Court of High 
CommuaioD, ugniiuit the plainl; ^i- 
(ireeseil rules of law. 3n»t a» utl- 
oquivocallj directed ugniDst the Toriei 
woB the Huapenaion of the coimty 
militia, aud tbo ajeteiaatic dimrmiiig of 
the proiwrtied clBsaea. SUteoo h>rd. 
liuuteanatB were dtsmiraed from office, 
and twelve of thtse plartw, hb well ns 
ono-tbird of (he BheiiflB' offices, wtru 



ao-oallcd right of diBpcnaatii 
cnuhing bloiif, iuTalidating tUe en- 
forcement of all lawB which hud htfsa 
]>BiBe^>d for the eBtabliehment of tho 
Au^licHU Chiircb, doclariDp; nil coiitro- 
vcutiuUH of them unpuniBhable, and the 
oath ef supremacy uud the provisions 
of the TuBt AotB touching the appoint- 
ment to publio oflice» no longer 
reqaisite. Already under Churloa II. 
an stiempt hnd been mode to ibiuc a 
dedaralimi of indi^gena, vhicb was 
intended to work in the spirit of 
restoration, in favour of tho Catholics, 
and not in favour of tho ProteBtant 
Rccta. But that declaration, with the 
UBUal caiitimi of that reign, had been 
kept within the forma of a roynl right 
of pardon, and was recalled at tho Sret 
Borioua rwnonstrance of Parliament. 
Tho doclantiou of Jatnes II., on the 
other hand, appeared as a direct aboli- 
tiim of the McleBiostical laws, by 
virtue of royal Buprerao power, and 
tbi* offensive «xprcBsioii was actnull<r 
ft Smploycd la the deoluratiou which wub 



iBBaed for Scotland. The declaration 
of Jiuues II. waa based upon the Jesuit 
maxim, which at all times appeals to 
the print^plcB and laws of uivil 
" liberty," and oven asserts tho most 
advanced prinoipleB of " popular sove- 
reignty " BgaioEl govcmmenla and 
national laws, in order to remove all the 
harriers of ecclesiastical power, in order, 
after the removal of these bnrriera. to 
rnte with all tho coeroivo means at its 
disposal. The Anglican clergy was 
enlightened as to the mcaaing of the 
declaration, after its experiences of the 
papal clause " Tum obatanlp." The leu al 
profeBsian waa not, iudeed.ss yet quite 
clear as to the exact bouudiiriea 
between tho ncknowledguil right of 
purdou residing fn the Crown, and a 
syEtoinatio iti validation of the legisla- 
tion of tho land by royal supreme 
power. But the denMinstiative appear- 
ance of the Catholic monastic costumes 
in ail pulilic plaoes made the sig- 
nificance of the question patent to all. 
The union of tlie two great parties was 
a DOcessury cmsequence. It was cer- 
tainly a iDikrvollous fate, which forced 
the most zoalous preachers of passive 
obcdtonco to tumiah tho first exruoplo 
of disobedience. The seven bialiopa 
who petitioned against the deolaro- 
tion were arraigned for sedition, but 
acquitted by the jury, and among 
the olamoroua rejoicings of the people 
on aooouut of this acoulttal, which 
even carried away with it Iho <* hlnok- 
guards," the o|ieii insurreotioa breaks 
out; the lligbt of the Hing, and the 
further steps of a change in tho tucoei- 
sion follow each other mpidly. 
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Orange ; and the formal arrangement a9 a compact between 
tlie Prince and the Parliament, by which all previoas 
croaeliments of the prerogative made up to that time t 
declared to be illegal. 

To the present day a feeling of the legality of this act, called 
by the name of " the glorious revolution," still lives in the 
conBciousness of the nation. " Nothing," says Hallam, " was 
done by the multitude ; no new men, either soldiers or dema- 
gogues, had their talents brought forward by thia rapid and 
pacific revolution ; it coat no blood, it violated no right, it 
waa hardly to be traced in the course of justice." In ebort it 
was an event which "united the independent character of a 
national act with the regularity and the coercion of anarchy 
which belong to a military invasion." -■ 

The " gloriousnoss " of this revolution ib not to be sought t^ 
much in the martial deeds of the men who brought it abottt 
as in the political wisdom and prudence of the parties which 
united together to form it. As in olden times at the period 
of Magna Charta the two great parties of the Middle Ages, 
prelates and barons, unite'd together in harmonious co- 
operation, as in the Itestoration of 1660 the Presbyterian 
party had been obliged to help tlie Royalists, so the Tories in 
1688 were obliged to aid the Whigs in expelling the Stuoitatj 
This revolution was not founded upon any party prograi 
but upon the recognition of common rules and conditions, 
within the limits of which both parties for the future will 
move. The ground upon which the two opposite political 
ideals now met in harmony was the demand for a government 
of State and Church according to the laws of the land. Upon 
this common ground both parties succeeded in formulating 
a code of principles, according to which the government of 
the country was for the future to be undeviatingly carried 
on. This code was drawn up in the following thirteen clauses 
of the " Declaration of Rights : " — 

1. That the pretended power of suspending laws, and the 
execution of laws by regal authority, without consent of 
Parliament, is illegal. 
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2. That the pretended power of diapensing with laws, or 
the esecution of lawa by regal authority as it had been 
assumed and exercised of late, is ilJegal. 

3. That the commiBsion for creating tho late Court of 
Commissioners for ecclesiaBtical causes, and all other com- 
missions and courts of the like nature, are illegal and per- 



4. That levying of money for or to the use of the Crown, 
by pretence of prerogative without grant of Parliament, for 
longer time or in any other manner than the same is or shall 
be granted, is illegal. 

6. That it is the right of the subjects to petition the I^ng, 
and that all commitments or prosecutions for such petitions 
are illegal. 

6. That the raising or keeping a standing army within the 
kingdom in time of peace, unless it be with the consent of 
Parliament, is illegal. 

7. That the subjects which are Protestants may have arms 
for their defence suitable to their condition, and as allowed by 

^B 8. That elections of members of Parliament ought to he free. 
^t 9. That the freedom of speech or debates, or proceedings in 
.Parliament, ought not to be impeached or questioned in any 
court or place out of Parliament. 

10. That excessive bail ought not to he required, nor 
excessive fines imposed, nor cruel and unusual punishments 
inflicted. 

11. That juries ought to be duly impanelled and returned, 
and that jurors which pass upon men in trial for high treason 
ought to be fi'eeholders. 

12. That all grants and promises of fines and forfeiture of 
particular persons, before conviction, are illegal and void. 

13. And that, for redress of all grievances, and for the 
amending, strengthening, and preserving of the laws, Parlia- 
ments ought to be held frequently. 

These were in the main exactly the points in which the 
royal rights of Government had in the last decade been 
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Bnccessively abuBed, as was set oat point by point in the pre- 
amble. ft 

These articlca presuppose and once more set forth infl 
declaratory form the national foimdatton of the Englia 
State, as it had been built up from Norman times, and as jT 
since the Reformation, Lad subordinated and inoorporated t 
Church. They treat of: — 

The Crown as the source of al! powers ; 

The legal tribunals as a limitation ; 

Legislation as the supreme regulator of the government. 

All pohtical powers proceed from the Crown, and remaj 
centred in the Crown (font fuit hi hiy et rieiit de hit nl em 
jitaicemetU), but they are moderated by the hmits imposed I 
the Crown itself, which bind the King for the pagt to the 
common law, as estabhshed by usage, to his own laws, and 
to tho laws of his predecessors; and for the future bind him 
by the necessity of the consent of the two Houses of Parlil|j 
ment to every change and to every deviation from the 1 
thus established. This was a laying down of the principles \ 
government, as yet unattempted in the history of nations, a 
which left to generations to come the problem (below, Chi 



tt Tlie Declftration of Higbts con- 
clndca with Iheee categorical worda, 
whirh MpreSH tli« chuiBrter of eouBti- 
tutional principlea, "endlhej do claim, 
demand, and incUt upon ell and 
singular Ibo premises as their im- 
doutited rigbta and liberties: and no 
dealarationB, judgmentB, doiD|!a,or pro- 
ceedings, to tlie prejudice of tlie people 
in any of the said prcmiscB, ought in 
an; wise to be drewii bcrenfter ictu 
cdnBequcnce or example." The nilei 
thiiB formulated, wbicb, ih a eode of 
funilsmcntal rights, or bb a decloia- 
tiun of liumaD rights in general, would 
certjunly be very deficient, are aig- 
DiScant when read in cODQeodon with 
tbe cuetoniary principles and laws as 
to tbe exercise of royal sovereigu rights. 
TLey relate to the points that have to 
some extent been left undecided in tbe 
military power (6 and 7). judicial power 
(8, 10, II, 12), police pDWet (5. 10), 
nuanciul power (-), 11!), and ecele- 
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siastical power (1, 2, 3) of the Siog. 
They were laid before the Prince of 
Omnge in the manner of a trtaty rn be 
Bigncd UM a pioliminnry to bia election, 
and it wss only uTtci they hod bo 
accepted by bnth Uaut«s auder jj 
name of the " DeclaTBlioQ of BigtiT 
hud been read, acknowledged, i 
accepts by the Friuce, that tlie [| 
climmtion of the new monaretiy n... 
made on the 13lh of February, 1689. 
In (he Act of Parliament incorpnntting 
tbe Declaration, a niodiflcution waapnt- 
posed respecting the iUegatity of the 
dispensing power of tbe Crown. lu 
the BODie aesbion a new statute wlu to 
be passed, regulating the limits of h 
perroiHsible exercise of sneh a power 
Tbis stBtn te was, boweTer, never posMti. 
VTitb regard to the change oF siicers- 
aion, the parties uuit«d in fnuning • 
formula which represeuta Jamea ibe 
Second's uction as an abdication of Um 
tluouc. 
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liii.) to solye, whether a political government under such 
conditions was capable, at any given time, of satisfying the 
real needs of the State and of society. 

In the struggles of the century, in all the infinitely com- 
plicated phases of the conflict, the internal contrasts of the 
pohtical system of the nation have successively in all their 
varied etages been presented to the eye, in a manner that 
appeals to the understanding and the mind in their very 
inmost core. In this conflict, the events of the Middle Ages, 
both in Church and State, are once more revived as an inex- 
haustible material of controversies for both sides. The same 
treatment was applied to the doctrines of revealed religion. 
For the intellectual life of the nation the period is one of 
a gigantic advance towards self-consciousness as to political 
topics and things of general human welfare. But what 
characterizes these party struggles is their immediate prac- 
tical bearing upon the State and its administration. The ap- 
preciation of that which is essential, which was possessed by 
the nobles at the time of Magna Charta, returns in the present 
generation on a higher scale. In Cavaliers and Puritans, in 
Hobbeg and in Locke, are reflected the practical experiences 
of the actual State. The training exercised by local govern- 
ment with its common centre in Parhament gives the different 
parties the power of comprehending the State under all con- 
ditions, and an effectual influence upon the State. The habit 
of communal life and its purifying moral power, from the 
lowest strata in the State upwards, casts off once more that 
corruption which the court of the Stuarts had propagated. 
In mttr\'cllous contrast to the later revolutions on the Con- 
tinent, in which enthusiasm for the idea of liberty engenders 
violence and subjection, in England the era of the wickedest 
royal family, of the most corrupt court, and at times of the 
most corrupt Parliament, becomes the era of great laws, which 
form the foundation of the political and moral liberty of the 
people. The struggles which have been carried on within 
this constitution, between the gi-eat factors of political life, 
, remain for all future times fruitful precedents, which 
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European society has won; a lasting and durable gain for 
the recognition of the first principles of political liberty. At 
the close of the period certain unassuming alterations in the 
factors of the executive power are seen ; otherwise, a century 
of revolutions and restorations has passed by, without ap- 
parently leaving any traces in the permanent bases of the 
State, in local institutions, and in the mutual relations of the 
estates of the realm. 
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CHAPTER XLIII. 

^jbe Conlrftions of Sbocietp at ibt (Sntr of tj^e Sbebenteent]^ 

Centurp. 

With the period of the Tudors and Stuarts another era of 
six generations has come to a close ; a period of time, which 
in the Middle Ages almost exactly marks the epochs, in which 
the great revolutionary changes of society in the European 
civilized world are accomplished. Under reformation and 
revolution, the organization of society into Estates has again 
proceeded on an undisturbed, unvarying course, that must be 
once again examined in this place, seeing that it is the funda- 
mental basis of the now fully developed parliamentary 
government of the eighteenth century. 

The multifarious transformations of the communal system, 
the more lively activity of the upper and middle classes in 
the parish as well as in the district, in conjunction with 
the flourishing condition of agriculture and the rise of com- 
merce and trade, have brought about an upward movement 
of classes, for which the breaking up of the power of the 
great martial barons had made room. In the gradations 
of society at the close of this period it must be understood, 
that the middle class of the earlier constitutional period now 
takes its place as ''gentry" beside the lords, and the former 
enfranchised " third estate " now takes the place of the middle 
classes — each class having in a certain sense advanced one 
degree higher. 

I. Lords and gentry have, in this period, gradually come so 
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close to each other, that the hereditary peers of the realm 
longer stand alone as a separate r ulin g class, bat have become 
an hereditary nobility within a much more niimeroua domi- 
nant class, which is fairly distinguishable under the designa- 
tion " gentry " given to it in legal language, as in that of tl 
herald's office and of everyday Hfe. 

The influences of property have in the first place at 
commencement of the period become in a great measi 
changed, owing to the fact that the old honours of 
princely peers, which were confiscated under Edward I' 
M'ere not regranted in the old fashion, but in parcels and 
with diminished revenues ; and that, in another direction, 
hereditary peerages were more and more granted to land- 
owners, whose lands, whether acquired by descent or by 
regrant, especially from former monaaterial estates, were very 
different from the old " baronies," which were ordinarily 
continued, in the Exchequer, under the name of "honours." 
In these estates there was no longer any connection with a 
neighbourhood in which gentlemen and tenants were wont to 
regard themselves as retainers of an old "worshipful lord." 
They were estates like many others of the freeholding knight- 
hood. In consequence of the development of the times, which 
was seldom disturbed by external wars, and in consequence of 
the lively intercourse with the towns, which were now rapidly 
becoming wealthy, the revenues from the lands of the lam 
proprietors, who came next after the nobles, had increi 
to a considerable extent. When in 1G40 the Long Parliami 
was convened, the income of the members of the Lower H( 
was computed at £400,000, and their estates at three 
the extent of those of the lords. The estates of the li 
spiritual in Parliament appear to be considerably diminish) 
in consequence of the secularizations ; and the few m 
created bishoprics were not endowed with the old rich lai 
possessions. 

But, together with the relations of property, the li 
position of the nobility in the county and local unions 
become altered. The former importance of the barona 



:na- 

i 




perBonal lords of a martial retinue had long since ceased. 
All the duties of the landed estates, formerly discharged in 
the pubhc interest, together with their influence, now falls 
npon the militia and pohce administration. The high hono- 
rary offices now occupy the position that the seigneurs of the 
Middle Ages had filled. Their influential participation in 
State functions now lies in the first place in the commissions 
of peace, which for the most part are filled by the same 
individuals as compose the staff of the miUtia organization. 
The habitual form of these commissions was accordingly 
certain in the long run to determine the legal conceptions of 
rank, as the feudal militia system had formerly done. But 
the commission of peace included, as its chief constituents, the 
great landed proprietors of the county ; the appointments to 
it, in fact, passed almost as certainly fi'om father to the first- 
born son, as did the landed estates. At the head of the com- 
mission stood regularly, as ciuitos rotulomvi {who was at the 
same time ordinarily made lord-heutenant of the militia), a 
temporjii lord of Parliament. The number of lords was 
maintained under the Tudors in a certain proportion to the 
number of the couuties, so that a seat in the Upper House 
and a commission at the head of the county administration 
generally went together. But in the last-named capacity the 
hereditary noble and counsellor of the Crown only appeared 
as primus infer pares, with Similar official duties and rights. 
In spite of all deference to "my lord," this was a very 
different position to that when the great baron held his court 
with his retinue. The idea of a mere precedence takes the 
place of the old idea of subordination and personal fealty. 

In the period of the Stuarts this new view finds expression 
in the considerable number of elevations to the peerage. (I) 



(1) Ai to Iho newly created peerages 
and clevntiong usiler the Tudor«, cf. 
abore, p. 144. In the time uf the 
Stnnrts this nunibec iiicreaM?d to OS 
ondirJHiocnl,, to 130 utidor Clitulcs I., 
to 1^7 under ChuUs II-. and to 11 
under J>iine« II. : nltogcthtr 376 mider 

ri Stnarta, »* agaiiut 116 iu tlie daja 
VOL. n. 



oftheTudcirs. Thereigwottbe Tudor 
dyuoHty brouffhl about on the averaitD 
one obaBfte in the pwrage in eveiy ye«i, 
thnt of the KtuartB three. James I 
created 62 oew pcera, Charles I. 59, 
Charlea 11.61, James 11,8; altogether 
193. {In the followiDg eenturj, (cnm 
ITuO-lttOO, there wire oreated m dtii 



In the period of the Tudora the total number of peerages 1 
been raised to the maiimum of 59, But James I. went ao 
far as to make 62 uew creations, Charlea I. 59, Charles II. 64, 
and James II. 8, altogether 193, which, after deducting 99 
extinct peerages, gave a total of about 150 temporal peel 
Their number was in itself sufficient to determine the na) 
view which began to regard the peerage as an hereditary p 
cedence among the gentry granted by patent, and not as ] 
dominant class per se. The Restoration completes 
political position, and that, too, contemporaneously with I 
total abolition of feudal tenures by 12 Charles II. c. 24. With 
the conversion of feudal estates into socage, the full powers of 
devise over lauded estates return. Already by 32 Henry VIII. 
c. 1, and 34 Henry VIII. c. 5, the landowner had been 
empowered to dispose by will and testament of two-thirds of 
his lands held in knight's tenure, and of all bis lands held 
in free socage. By the conversion of all knights' fees into 
free and common socage, the latter became now the general 
mode of tenure. (1') There still were to be found at the bead 



29 mnrquiscB. 109 earlii, 85 Ti9caant^ 
end 248 bjiruna.) At the coramence- 
nicut iif the Long Purliiiment It was 
cumputed ( Bualiwortb, U. Il5ti) tliat 
abnut tiro-tliirdB nf the earls and 
bnroQb olio hud been euoimoued hud 
only been cn>at«d with in the lust 
generation. James I., as ban been 
alri-adj mentioned, for a time ofTuriid 
the diKnitiaa of a baron, a viscannt, and 
an earl Tor sale, for £10,01)0, £13,000, 
and £20,000 reapectively, wliioh offer 
waii taken adviintage of in a single yeai 
by four earli (Franklvn's Annals, p. 
33). With their nnkiogly method of 
goTemment, tbe friroloua diatribiition 
of tlie bi);heat dixaitirs in the t^lato 
also increased under hla auaoesanrs. 
It is tmo tbat besides the EngUali 
gaotry many Scotch peers were aUo 
recei>ed Bniaiig tbu nnnjber of the 
English lords: but tbe Suoltih peemgi^, 
too, was al«o enriched under JHtnos I. 
aud rbtirles I. and IL by 214 new 
creations— mnre than aio mi't with 
in ihe whole 8ei>ti'h hiMdry irnm 
Maleolmlil. dowDA'ards. Tliut Cliarles 



I. when indirenood.io IfiM. once mors 
BODunoned Ihe peerage to bim in the 
form of a iVniTnuni CotuiUum, waa only 
an anaolironidm. The Houseiof Lords 
KQd Coinmnns hid long since become 
combined into one groat body, and 
could, in the present cougtitiition of 
the State, be no more parted than 
could oftioo and tux. After the einuU 
of tbe last buudred yuuB the lords had 
lost not merely the influence of their 
possessions, but also so much monl 
respect, that they could not possibly 
Dov, together witli the royal cabinet, 
farm a special and sepomte onBtito- 
tloualbiidy. They accordingly declared 
themselves to lie incompetent On that 
very account tbe lords form no longa 
a factor in the civil war«, but ore 
divided like tbe gentry between lini 
camps and two ParliaoitFnle. 

1 1*) In harmony wiih IhieliTingfnni 
of the estalos tlio fuiirlal nnw iru 
abolished at a compk'ltly antiquatwl 
institution. James I, nn<! Clinrlesl. b>id 
negntinted with Purliiiment on th" 
subject. The Long Parliameat liwl 
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of the peerage some fow familieB with truly princely posses- 
sions, and boasting royal blood ; but in the main the Englieh 
nobility had already become an " elevated gentry." 

But this gentry extends in every generation with the landed 
possessions aud with the public offices, upon which it is based. 
Its marrow was at the close of the Middle Ages the free- 
holding knighthood, whose estates, in spite of their liability 
to alienation, could be preserved fairly intact by the law of 
primogeniture and entail. On the other hand, under Henry 
VIII., the law as to the liberty of devise by will, and in the 
seventeenth century the civil war, had led to multifarious 
changes of ownership, in consequence of which the rich muni- 
cipal classes enter into possession in great numbers. The 
new owners pass through the commission of the peace and 
[parliament, at first politically, and then, after a certain 
rteme, socially also, completely into the ranks of the old gentry. 
But as commissions of the peace and Parliament also include 
municipal dignitaries, it came about that these were in ever 
greater numbers admitted into the ranks of the gentry. 
The honorary designation of esqiiire, which at the close of 
the Middle Ages was only granted in isolated cases, broadens 
out and includes the rich civic class of liberal education and 
occupation, almost within the same limits within which these 
classes were wont to seek and find admission into the com- 
missions of the peace. As a matter of course the old beneficed 
clergy kept their old honorary rank, combined with numerous 
appointments to the commissions of the peace, and to these 
were added also the higher class of lawyers (the quorum of 
le commissions of the peace), physicians who had studied, 
id the higher civil and military officials. With almost 



(Feb. 24th, I&IG) direPtl? aholislied all tead&l teniiKi ate tot the future ei- 

feudul bunloiia, uod the RiBtamtion preuly rlcclued to be helil upiiD " free 

found in this ouo of the few points and commnn tectige," and merge with 

B.whioli could be acc^i^plul from the thi' urbcin rreehiilda into uq india- 

•Tolutitm without uny resorvatLou. tingulebable mass of freehold. It wu 

'lie nbolisbiOK this niiiui (12 aUodei'lareJ tliat "nil future' gtMila of 

f. 2i) Iia» lu truly todicsl a land bj the Kiuc should be in free and 

It Blatiite for tlio abnlilion of oommDn tocage. 
bndal tenures cud weL have. AU 



excessive liberality, tbe somewhat lower predicate gentUm 
was given in ordinary life. (1") 

Thus, both in State and society a first class of consider- 
able extent bas become formed, partly with personal and 
partly with higher hereditary designations of honour. Within 
the highest degrees of the peerage there extends a higher 
rank down to grandchildren ; within the lower degrees, and 
among those eligible as knights of the shire, to the sons. 
It is not the family with all its descendants, but only the 
owners of the family estates, and the vocation to poblio 
activity involved therein, who receive the legal or customary 
title. Pecuniary embarrassment caused James I. to increase 
these honours by the hereditary tUgnity of a, baronet, which, 
differing from the general EngHsh rule, is a mere title with 
no pubhe duties attached to it. Under tbe Stuarts this dignity 
was granted successively to nine hundred persons, and be- 
came a kind of middle degree connecting the peerage with the 

(P) The equality in rank aomirdod 
tbu digiutaciHB of tba tawna witli iha 
titles of exquireg bdiI gentlemen Aalea 
prinoipall; from the da7B or Henry 
VIII. ThUwDBthetiiiiem whkb the 
word jfntif ntcin bcgna to be used almost 
ia till.' miHlerii ai'Dse "vrMch dia- 
trnguisheH the geutlcciiuii logully from 
the noblii, and morally from tho — 



ntliiBiou of 
worthi™ still slowly IncroaeeB. The 
rii^h oitizcD, tbe bitnVer and merebnnt, 
the aldcrmnn of the larfcer cities was 
reokoned to this olass almost without 

Slestiou, The rommisHion of peace for 
e comity and the towns wbh a geaenil 
staudurd for the " TaOufahige " classes, 
(IB they have been called in German 
cities. Large estates, edueatiee, and 
customary service Id the magisterial 
ofGces are here, as among the landed 
gentry, the diBtlDgnisbing feature. For 
this reason the retail tradesman, tho 
dealer, aod the artisaa were not 
reokoned among such, even whcrn 
they actually turpasaed in we«ltb 
many a oonntry uoble. Habitual 
activity in an bonoraty position in 
the militia, in tite court (oommisaion 
of peace), and in tbe Church (by 



learning) fnrma the coauuon bond c( 
the gentry, wilhiu which, however, t' 
pretensions of old birth, great 

and high office by heretUbiry di^ , 

titles and precedraco moke tbmwrim 
felt In this spirit, from tlie tinMflL 
Henry VUI,, there arose by U«. b^ 
the practice of tbe «mrta and the 
hetald'a office, n very eomprehenslTo 
table of precedeuce, wbicb ia dosed 
by tbe gpnernl headiiipi eequircs and 
gentlemeo, within which rank a 
numerous body of persons is ooni 
ouB by birth, dignity, and otBoo j 
a more disiinguisbed claw (Otttf° 
"Adel und Bitterschnft," pp. 47-i 
Orodationg wbicb now Bppett to i 
pedantic have in their day sarrt ' 
satisfy tbe pretendons of the < 
distinguished clafwea so far aa _ 
were content with the moderate ij 
of preutideDce, and did not aspire toV 
made a separate oasto. Ttke n 
definition of gentry in the be 
betaldry, and wbicli is diSsrei 
that given in tho law books, M 
brings precedence by birth mnah n 
prominently into the foregrouml. ' 
those booke have never ^ud a 
fineuoe upon political life. 
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I "wider circle of gentry. (1'') At the cloBe of the period the 
I average income of a peer was usually assessed at about £3000, 
I that of a baronet at £900, and that of a member of the 
I Lower House at £800. 

II. The enfranchised freeholders of the counties and the 
^Enfranchised ctthena of the towns now appear, after the gentry 
Klias been thus raised, as politically entitled to be called the 
fXDiddle claBB. The old line of demarcation, according to which 
! classes which habitually discharge the duties of jurors, 
I'that is, the forty-shilling freeholders, also help to form the 
' enfranchised body, bas been retained unchanged in the 
oounty. There is added, moreover, to these the service of 
constables, churchwardens, and overseera of the poor and 
of highways, which do not fall under the same qualification, 
but as a matter of fact, ordinarily keep within the same 
classes. There are added, moreover, the poor rates, which 
have now become considerable, and the highway and bridge- 
building burdens, to which these classes contribute large 
amounts. Almost the same relation exists in the militia 
service. If, with regard to these, the franchise had been 
lowered, it would, on the other hand, have been necessary to 
raise it again ; for by stat. 27 Elizabeth, e. 6, the qualification 
for jurors had been doubled. On the whole, the rate of 
forty shillings, however, still answered to the average calcu- 



(1°) The hereditBrj title of baronet 
was intended to n rertnin extent to 
tkke the place of that of bsDneret, 
wbiflh vu for the last tiiae granted at 
the battle of Edgehill, 1612. Ai^cord- 
ing to Uie original atatutt-a, llio new 
dignity wob ae a rule purchaBuble for 
£1095, but regard vu to b« hud to 
good famil^r. to the dcecent from 
persona who bear oraiti from Ihcir 
giuidfathei on the father's side, and 
who hsTe an annual income of £1000, 
which Kas specified more in detail. 
As, however, il was not verj easj to 
find poTCbRHTB for all the 200 patt'ntB 
propmed. these conditiong were not 
•trietly adhered to, which, as being 
limitations of the prerogative, did not 
bind thit iincccsiior. The first baronet, 



created in leil.wBs Sir Nicholas Bacon, 
and then this dignit; was, under James 
I., conferred upon iOO pereons, under 
Charles L upon 253, under Charles II. 
npon 1S6, and under Jamea II. upon 
20. The total number of creations 
down to thp present day amounts to 
more than 1700, of whom about T6U are 
still in existence, tv whom must be 
added a Rmall number of Scotch and 
Inah bitroDets, whose special croation 
ceased vith the Union. The richest 
old knightly families passed for the most 

Eit into the peerage and into this 
ronetcy; yet there are also still a 
greBt numbBroColdfreeholdlng families, 
who only indicate their descent by their 



Constitutional History of England. 



lation of personal Berriee, There waa, accordingly, i 
clination evinced to alter the old valuations in any way. (2) 

On the other hand, the division in the boroughs waa vei 
doubtful. In these the restriction of an active participaticH 
in their government reacted continuously upon the 8uf&age,l 
so that in the majority of cases only the select bodieS|# 
capital burgesses, etc., took part in the elections, and th*fl 
old rule that the right to vote resided in elII those who paid 
scot and bore lot, became actually the exception. Indifference, 
a result of being no longer accustomed to personal service, 
want of all statistics for examining into the state of tbingE 
and tacitly, also, a feeling that such a restriction was neithei 
illegal nor inequitable, all worked together here. "Incca 
poration " had become the legal form for this exclusion, wbitd 



(2) The eofronnhised middle closnes 
Ij&vo in thu course or the mvcntaouth 
century attained tn political DODseloiiB- 
noBB and.tnan inSuentJKl BivniScnnca, 
vhich they diil nut t'DJo; either in the 

Preceding or in tlie BabstqueDt period- 
he atatiatica as to the nunibera and 
prosperity of the yeomanTy (it llie time 
of the cItII wars are confirmed by 
their money payments in the rivil wars, 
and by the ernit influence of the middle 
clasflea at elecliflna. The house of the 
English yeuman whb rou^h enough, 
and do«n to Eli«abeth'a tune hud not 
even a chimney ; but the good food 
ftnd the cemfoitahte appearanre of the 
middle uid lower chiases has been 
frequently and credibly teBlificd to. 
Heary the Eighth's merits have been 
recently perhaps too highly cslimalcd 
in Fronde's lUthuHiaatic description, 
and the guild and labour pnitection 
system somewhat idralized. But the 
laising of the economio indepenileoce 
of the middle cliuwos within the 
^ricullural regulations tkea existing 
hjiie scarcely been ovt]r-eetimitleil. Cer- 
tain Boeial political Una also of Eliza- 
beth's difclose a direct intention to 
udranoe tlie nrnintetiance of a land- 
owning inidille ctass by parcelling of 
estates. In tLe following period I shall 
a-;ain refer to cnlaila, which were of a 
contrary tondunoy. A change was 
moreover iulroduced in the bucIbI 



customs of this time, which mare m 
more prevented the meaoa of t 
arislocracy from being; spent in hoipl- 
t^lity to their Doighboura, follower*, 
end Burvauta, diverted their exptat- 
dituro into other channels, and thw 
diminished the immeiliate iaflaeare of 
the great landowners as welt aa of Ihe 
higher clergy upon Ihe middle olsssa. 
The old oath of fealty to a mene lord 
became under these conditions of thiu 
a pure furmality. The claesea whlL 
formerly in great numbers bdimpid ■ 
the great maiioriHl houtcholda tw k*^ 
aervauta, now fnund at tenants, ti 
men, and roecharties a noM b 
Bonie, though a mere independe 
iBteneo. 'The novelty of their p 
and the want of a flied limit to ti 
middle elnnaes is moteov 
the deSeiency of all proper d«a 
nations of doss and rank. "" ' 
yeoinan for tlie oomitry 
almost takes the place of tha p 
cl Ugalii homo of the Middle Age 
The deaiKD&tiun myntrrs. magiiUnMI 
and the word "mister " (master) der' 
from it, were widely employed ni 
for the respectable tradesman m 
raercial mnn even in legal doaumi-a 
(Coke, " InsL," ii. p. tii'S). b ' 
tables of precedence tlie whole ii 
olaBB is taken togetliat under the nu 
of yeomen. 
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was, on being granted, either expressly restricted to a narrow 
circle, or was understood to have been so granted. This con- 
ception so predominated in the practice of the courts, in juris- 
prudence and in the election decisious of the Lower House 
I Binee James I., that we must perceive in it not merely a chain 
I of abuses, but a tacit equaUzation of the anomalously targe 
P representation by an equally anomalous restriction of the 
enfranchised classes. Even James the Second's brutal treat- 
ment of the municipal constitutions cannot in this respect 
be particularly blamed. At the eleventh hour James issued, 
on the 17th of October, 1688, an ordinance for reinstating the 
corporations, annulling the act of disfranchisement and re- 
newing the ancient charters. The majority of the towns took 
advantage of it, yet only returned to a sort of degenerate 
existence, in which no serious reform was thought of. After 
the parliamentary suffrage in the boroughs had become inter- 
woven with the influence of a ruling class and its various 
parties, a reform proceeding from Parliament could no longer 
be expected. Like the castles of the Middle Ages, the 
boroughs now became fortified strongholds for the political 
influence of the Whig and Tory nobility, and for a smaller 
part of a municipal patrician clique. The Convention Parha- 
L ment expressly confirmed all the abuses of the select bodies ; 
vtbe most zealous Whigs soon showed themselves the most 
r aealous representatives of the deformities in the right of 
corporations, and no sincere attempt to restore a regular 
municipal franchise was again made, for a century to come. 
. As a final result the gentry secured by this means a para- 
Bmount infiuence, as fvas in truth due to them of right for 
pihcir exertions in the county and parochial unions. In spite 
' of glaring anomalies in individual cases, there was on the 
whole in the distribution of the franchise a jut mquuvi, 
although a hard problem was left for a future generation, 
I in which that equalization no more existed. (2") 

(2*) Tim ri'liitions of the iauiiici|ial this period become so Cdmplimted thkt 
DotiititutiniiH and tlir muuii'ipal fiuii- for a more ilelailcd di'Bcription I luuit 
filiise to Fnrliiuuclil hiid al tlio cldsu uf teleilhe teuler toGneiat, "GewJiJchlij 
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The clasB of electors tlius limited is, from an economic 
point of view, a rising one. The number of freeholders has 
without doubt increased, owing to the passing of hage 
monastic properties into private bands, to the divisibility of 
landed estates, and the freedom of devise since Henry VUI. 
Still more have the progress of agi'icultore and the marke^l 
found for produce in towns that have now become w(falthy,J^ 
increased the revenue even of the smaller h'eeholderB. TlM 
later calculation, that there existed in the seventeenth centm 
160,000 freeholders, with an average income of £60 to £70, isJ 
like all statistics of these times, probably exaggerated ; but J 
making all allowance for great differences in different coun<a 
ties, the existence of a numerous and well-to-do class of free 
farmers at this time is beyond all question. A prosperoua 
middle class was also to be found in the cities, in conse- 
quence of a fairly uniform rise in commerce, navigation, and 
trade. Excepting some unfavourable times and the decay 
of certain branches of industry, both wealth and prosperity 
steadily increased in the seventeenth century in spite of the 
civil wars. This economic position, aUied with the conscious- 
ness of political influence, with an energetic activity in the 
parish, and with the progressive development of ecclesiastical 
reform, made the middle classes the depositaries of inde- 
pendent thought and the mainspring of the opposition to the 
dynastic hierarchy of the Stuarts ; for which reason also the 
Restoration attacked religious dissent and political heterodoxtf 
among the civic middle classes, without esBeuttally checkiii| 
their material development. 

Ill, The unfranchised classes in town and covtitry form, it U 
true, a personally free class, and one on an equality with 1 
classes socially above them, both in respect of rights i 
family and property, hut one which has no active share in 
expressing the will of the State. Both socially, and also in 
respect of their private rights, this class appears to han 
become to a certain extent raised. 



Mem 
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The position of the petty freeholders, who were eicludtd 
from the franchise, was involuntarily changed by the rapid 
depreciation of the coinage and the value of money, especially 
since Henry VUI. While the shilling had fallen to one-third 
of its former value, and the money produce of land had 
steadily risen, a number of small freeholders were constantly 
rising into the class entitled to exercise the franchise. 

The copyholders, from being tenant-farmers, have now 

some partly hereditary posBesaors, and in part are at least 
low protected against arbitrary dispossession. Villein tenure 
only now continues in the form of actual burdens and dues 
payable on change of possession. The consent of the lord to 
alienations and the fees payable on change of tenant served 
the practical end of preserving this kind of real tenure in 
a more fixed and intact state than freehold. The more 
persons of higher degree were anxious to acquire such 
estates, the more did the idea of villeinage become lost in the 
idea of an inferior tenure. 

The status of the propertyless working men was also raised 
by the growing prosperity, and by the protection of guilds, 
which the Tudor legislation allowed as an equivalent for its 
police measures regulating trade and labour. 

The legislation of the Tudors also made fatherly provision 
the poor working classes, by fixing the prices of provision 
•B&d wa^es. Credible statements inform us that a daily pay 
of SJrf. was, when compared with the price of provisions, rela- 
tively high. (3) The Eestoration, too, only exercised a pressure 



(3) The uneiifrunchiBed, properly 
aimuking, the third VBtnti!, wiui ia legal 
unci popular languop! nt^ver m termed, 
becuiuc the Btjlii't of eitntcs and nuika 
were legulnrly taken fnjm former epochs. 
But as a fact it ban this third position 
u bving formed of a Dumber of Wieri 
Amnfncs in the old aeiiBC. all being 
equnllj enliUi-il with regard to private 
rights. The diHappcsrauee of tbe re- 
mains of seifdom id Elizabeth's da; is 
testified to by Sir Thomiia t^mith de 
Rep., iii. c. 10, Au occasional mention 
of serfs injudicial deaisiiiasnuderJamL's 
^Xls»n antiquarian ouriosjtj. Coninder- 



iuglhe genenil oondilionsofpaid labour, 
the ruliug olasties Lad neither any in- 
tetatl in keeping ap doi yet any iiicti- 
nution to retain, that iaoUtvd f>agmeut 
of Middlc-Age barbariem. Ah lu the 
conditions of the oopyholden, and u to 
priviloged villeinage uud pure villein- 
age, cr BlaoksUnie, ii. 92 «g. The 
real burdens of copyhold which were 
akin to the fendaf burdens were not 
abolished by 12 Charles II. c. S4, b«- 
caasH they were reeurded as private 
j'urn quanta. Accordingly the incident 
flues payable on aliouation, lnhing up 
thti inhtultancc, the heriots, etc., to the 
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upon political views, and not upon the social position of the 
lower classes, particularly in towns. There is especially no 
tendency apparent to extend the labour-police. 

English society, regarded as a whole, forms at the close of 
this period a pyramid with gradually descending relations of 
protection and dependence ; at the head the peerage, as the 
apex of a landed gentry on a broad foundation, firmly rooted 
in the county; this latter again as leader of a still wider 
class of patrician families ; the whole ruling class again with 
an ascendant influence upon the enfranchised middle classes ; 
the whole population held together upon the basis of equal 
family and property rights, 4n which even the institution of 
entails is quite as accessible for the farmer as for the greatest 
peer in the realm. That the whole system was conceived of 
as being a just distribution of civil rights and civil duties 
is shown by the course of the revolution, in which the most 
passionate pretension of the rights of the person and the 
realization of the republican ideal led, not to a lowering 
but, to a raising of the electoral qualification. The social 
bases of this political system were so firmly established, that 
the violent proceedings of Charles I. and James II., the violent 
deeds of Cromwell and the Puritans, two royalist, one repub- 
lican, and one aristocratic revolution passed by and left the 
constitution externally unscathed. 

lord of the manor still remains. As to was politically regarded in Elizabeth's 
the legislation of the period affecting time, is shown by the testimony of 
trade, cf. above, p. 137. How this class Harrison (1568). 
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SIXTH PEKIOD. 

THE PARLIAMENTARY GOVERNMENT OF 
THE EIGHTEENTH CENTURY. 

CHAPTER XLIV. 



®:i)e gbttucture of tfie (Bngligft S>tate after tfie 5Rebolut{on.* 



William and Mabt, 1689-1695 
William in., 1695-1702 
AnNE, 1702-1714 



George L, 1714-1727 
George II., 1727-1760 
George III., 1760-1820 



\\'iTH the Reformation, the Revolution, the Restoration, and 
the expulsion of the Stuarts, the limits of the executive power 



• The authoriticB of this epoch, 
which in their voluminousness belong 
partly to political history, and partly 
to jurisprudence, allow only a slight 
selection to be made with reference to 
the following points : — The statutes of 
this period form an almost boundless 
mass of matter, for which the official 
collection of Statutes of the Bealm 
ends with the death of Anne. The 
current collections of statutes, however, 
contain the text complete and correct 
in all material points. For the Pro- 
ceedings in Parliament, the " Parlia- 
mentary History,** vols. v.-xxxvL, ex- 
tends from the year 1668 to the 12th 
of August, 1803, with which date this 
collection stops, and is continued in a 
new series as (Hani^ard's) parliamentary 
debates. 

A work upon the history of English 
l^aw for this period is wanting. About 
the middle of the period the first edition 
(1765) of Blackstone's famous work, 



** Commentaries on the Laws of Eng- 
land," was published, which down to 
the close of the century passed through 
eleven editions. It contains in vol. i. 
(rights of persons) an admirably written 
survey of public laws, clearly empha- 
sizing the chief points, which has not 
been excelled by its later commentators 
(Stephen, Bowyer, Warren, Kerr, etc.). 
On the other hand, the historical intro- 
ductions are merely short sketches. For 
an exclusive survey of the rich political 
literature, I may refer my readers to R. 
von Mohl, ** Literatur des Staatswis- 
sonschaften," vol. ii. 1856, pp. 3-236. 

For local government there appeared 
in this period a standard work. Bum's 
•• Justice of the Peace** (1st edit.. 1755, 
two small vols., then increasing to four 
vols, down to the 19th edit., 1800, and 
now in the 30th edit, in five very com- 
pendious vols. — containing more than 
eight thousand pages). 

Of general and political hlBtoriea the 
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wore in England defined, and the political constitution \ 
formally eBtabliahed. An es.ternal change was brought abc 
bj the union with Scotland (1706), and with Ireland (1801). 
Apart from this, the accession of William III., with the De- 
claration of Bights, marks the commencement of parliameu'^ 
tarj government by party, the consideration of which reqoi 
a comprehensive survey of the structural fabric of this pohtiol 
system in the eighteenth century. 

Like all great free states, the British is based upon j 
strong and firm construction of the executive. In so tax i 
it is necessary to make the person and the property of t 
individual serviceable to the State, this State is stronger th) 
the most absolute despot in Europe. Since the Norman dajl 
a feature of military obedience and discipline pervades the 
English political system, a system which, hitherto unknown 
to the States of the Continent, has only been efficiently por- 
trayed to them by modem historians. 

The Crown ia at all times the source, the courts of justice 
the barrier, and the law the supreme regulator, of these 
powers. But, throughout the four hundred years of legisla- 
tion since Edward I., a relation of mutuality has entered 
into these elements, which circumscribes State and society. 
State and Church, local government and estates alike with 
fixed legal barriers. These self-imposed bounds of the Crown 
work at the same time as legal limitations of Parliament 
and parties, and as a legal protection of classes, cor[ 
tions, and individuals. The sanctity and inviolabillj 



foUoiriDg must be apeciull; mentioned : 
Ealloni, "The Conslilatiooftl History 
of Engl&ai^." vol. iii. (down to tljedeath 
of George 11.); Lord Mahon, "Hiilnry 
from the Peace of Utretihl," etc., 1836- 
1854, fiix lols, (from a Torj point of 
view) ; W. Maseey. ''History of England 
under Oeorf^c 111., vole. i. and it. lifSS 
taq. ; Thomas Erakino Slay, '■Consti- 
tutional HisUity since the aPccsaion of 
GeorgB III.," vol. i., J8IU ((.iermftn 
tTDUsUtion by Oppenhcim); Charles 
Duhu Youge, " The Conslitutional Ilia- 
tory from nnO to I860," London, 1882. 



lorpodjH 
)labiuH 



Tlierery rich msttrriB in manrt^ 
almost too intimately oonnwtM 1 
tiio faiuily and party relattoni o~ 

preeent times. ^^^ 

ForthefltatiBtical and administrative 
HinditicrnB of the eighteenth oeutury, 
John Adolphus.-The FoUtiral Slats 
of the British Empire "(London, tSlB, 
Mi(. 4 vols. Svo), contains mnrh v>l1iib1>I« 
matter: to whiah much may be added 
from the wtitinga of MoCullnch and 
other polilioo-eronomic works, eape- 
ciully on tiie history of the pour Ua 
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of this system was acknowledged by a formal agreement 
between the two great parties of the nation, on James 
the Second's abdication ; and all pajty formations, all party 
movements since that time have been based upon the fol- 
lowing conditions, 

1. The law recognizes the hereditary Crown as the funda- 
mental institution of the land, and establishes its fised 
aucceaaion by the Act of Settlement, 

2. The law controls the sovereign rights of the State, 
imposes the requisite duties upon the subjects, and specializes 
these duties in a manner which prevents arbitrary proceedings 
against individuals. 

3. The law regulates the exercise of magisterial rights by 
counties, towns, parishes, and corporations, which thus become 
the fixed depositaries of pohtical functions, according to the 
peculiar system of English self-government. 

4. The law affords for the maintenance of these adminis- 
trative function 8 a legal protection, by a eomprehensiye 
system of remedies ix debito juslUte, the now so-called adminis- 
trative jurigdiction. 

5. The law determines also, with the duties of the subjects, 
the corresponding ri-jkta of the eetatea, among which a "ruling 
class," with an influential share iu the executive, makes itself 
prominent. 

6. and 7. The law governs theu* combination as a repre- 
sentation of the communitateg in the Lower House, as a spiritual 
and temporal peerage iu the Upper House, each with a suit- 
able share in tlie exercise of the political powers among 
themselves and towards the Crown, 

8. The law guarantees to the Established Ghnrch the 
self-government neceeeary for ecclesiastical activity, and thus 
BQCceeds in finally reconciling Church and State. 

9. Upon these foimdations a new relation ia formed 
between the "King in council" and the Parliament, which 
has become known under the name of Parliamentary Govern- 
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Within this framework ** the parties of the English poli- 
tical system are formed, as well as the practice of parlia- 
mentary government and the transition to the reorganization 
of society in the nineteenth century (Chapters liv.-lviii.). 

** There is perhaps no more fruit- eighteenth century with that exLBting 
ful and instructive parallel than the at the cIom of the fifteenth centurj 
comparison of this structure in tlie (Chapter xxix.). 
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CHAPTER XLV. 

I. 2:i)e IScstotation of i!)e l^errtitarg ittonart&g. 

Jahes the Second's deposition threatened to produce a seriea 
of straggles and revolutionB, sach as from the Norman times 
downward had always attended every breach of the legiti- 
mate Bucceaaion. Only too Tiviilly did the conaequenees of 
the execution of Charles I,, which had happened only a gene- 
ration previously, stand before the eyes of the men of those 
timea. To avoid similar conaequeneea, both parties, after 
long scruples and deliberations, framed the resolution " that 
King Jamea II., having endeavoured to subvert the constitution 
of this kingdom, by breaking the original contract between 
King and people, and by the advice of Jesuits and other 
wicked persons having violated the fundamental laws, and 
having withdrawn himaelf out of the kingdom, has abdicated 
the government, and that the throne is thereby vacant." 

Tho fact of deposition was veiled by the fiction of a resigna- 
tion, which in some measure was in accordance with the 
circumstances under which the King had quitted the country, 
and by the further fiction that the heir already born. Prince 
Edward, was illegitimate, an assertion which coincided with 
a widespread popular opinion, as well as by the addition of 
farther circumstances of the event, which, according to human 
calculation, could not recur in the same form, so that the 

I'danger of forming & precedent was avoided. 

In consequence of these fictions, the Crown was held to 
[evolve upon James the Second's eldest daughter, as heiress, 

Kwho was now recognized, in conjunction with her husband, as 
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the rightful heit to the throne. Quite as consiBtent waa 
devolution of the Crown to her younger sister Anne, fail 
issue of the union of William and Mary, a contingency tl 
was not anticipated in the year 1688, but which aetui 
happened.* 

This was e.x necessitate rei the closest practical adherence 
to the traditional descent of the Crown, due regard being paid 
to the fact that, in consequence of the great shock sustained 
by the realm, a male ruler appeared indispensable, and that 
therefore William should be joint sovereign together with his 
consort, of whom lie should even take precedence. 

A still further limitation of the succession appeared neces- 
sary, according to the esperiencea of the past. The sucoessioa 
of the Catholic Mary I, bad plunged the country into a bloody 
counter-revolution, the succession of the Catholic James n. 
had brought about a fresh revolution. The nation was not to 
be exposed for the third time to the disastrous vicissitudes 
a Catholic succesaion. Accordingly the stat. I William 
Mary, c. 2, was passed, to the effect that every person, " oon- 
fesaing the popish religion," or who should contract a mar- 
riage with a popish consort, should be for ever incapable of 
succeeding, that the people in such case should be freed froi 
all allegiance, and that the Crown should pass to the 
Protestant heir. 

When, towards the end of William the Third's reign, 
failure of male issue became probable, alike in his case and 
in that of the Princess Anne, the final Act of Settlement 
(12 & 13 Will. III. c. 2} was passed, which in case of the 
failure of Protestant descendants of Charles I., goes back 
the electress Sophia of Hanover, the daughter of Prini 
Elizabeth, who was the daughter of James I., whose agni 
Protestant descendants were to succeed to the throne in 
event of the deaths of WiUiam and Anne." 






• Tho declttTBtion of the 12th of 
Febmar;, ItiSS, de^e^mnti the anc- 
ofMinn thus; flrat WilUam and Mary 
Jointly : then the surrivor of tbom ; 
tbcQ the iuuo of Queen Mur;: theo. 



failing such wane, the Pritwew J 
and her issue ; failing thete, Willi. .. 
Uaue. u tlie KTamUon of CUuIm L, m, 
nephew anil sou-iu-inw of Jome* ij. i 
" Lcg&i cuQatruction i 
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The legal and moral verdict of posterity haa with rare 
'■accord acknowledged the " glorioua revolution " as justifiable. 
It was no breach of divine and human law when, after the 
experiences of three generations, the nation emancipated 
itself from the male line of a dynasty, which had utterly 
misunderstood and neglected every duty of the Crown and 
every task imposed by the times. Former centuries had 
ended the life of more than one English king in a manner 
that was more akin to a breach of right than was the treat- 
ment esperieneed by this King. If the English nation had 
for three whole generations borne the misgovernment of such 
a dynasty, if it at the last veiled over the most frivolous 
tyranny of James 11. with the good-natured fiction of an 
abdication, the reason for this moderation lay in the mature 
experience of a people that had arrived at man's estate. It 
was not the inexperience of a people that has been long imac- 
customed to all spontaneous action in public life, such as 
characterizes the French revolution and its successors, hut it 
was the consciousness of the great shock to all legal and moral 
foandations, which follows the overthrow of a legitimate mon- 
archy, it was the probability of the consequent swamping of 
the State by the egoism and the party-system of society, 
which made the nation endure so much with patience. For 
the first time, with the clear consciousness of the consequences 
that would attend a change of dynasty, the English people 
took the manly resolve to accept the consequences in spite 
of all. 

In truth, the conditions of things that ensued after the 
change of dynasty, resembled the times immediately following 
Magna Charta. Discontent had never been greater than it 



to iTflorl, foi Uiceo dctiationB rrom the 
legitimale lurccBsion in the male line 
in favour or daughters, to legal Sclious 
and to a dcdiiclion ex rttceiiilate rvi. to 
reduce the breach that had been made 
in the filed mice of hereditary desceut 
to its loweijt poeaibte importnuce. and 
U) avoid dangerous preccdeult for the 
fatnre, so fai an human prudence and 
" " n could tffect this, Blocistoue 



buildi up fmni this proceeding hia foni: 
positioniooncemingthe royal title: (1) 
that the Cronn it heredilarf , (2) hert»- 
dilary in its own manuer (aaalogouB to 
the descent in real eBlate), (3) that the 
Tigbt of sDcccBBion ma; lie from time 
to time altered or liniited by reaniution 
of FBrliiiment ; with which icsttictinna 
^i) the Crown always will be lieroditary. 
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now was, when everything appeared won. A factious nobilr 
with complicated plans of action without any great aims, r 
capricious changes in the prevailing opinions, fill the whole 
of the next generation. The Whigs, whose chief strength lay 
in their majority among the nobility and in the npper classes 
in the cities, did not cease, in spite of all legal fictions, to 
regard the King as their own creation ; the Tories persisted 
in considering him only as a sort of regent. The working 
classes in sullen apathy ^vitnessed the departure of their 
natural protector, the legitimate monarch ; and they received 
their new lord with the same indifference. Parliament, 
church, and common law returned to their old places ; yet the 
victorious party regarded this as a natural consequence. No 
one felt himself socially in a better position ; but the Tory 
party found to its vexation, that only their hated opponents, 
and with them a foreign prince, had attained to power. This 
new monarchy, even though an act of political necessity and 
wisdom, was and remained an artificial thing. The hearts 
of the people were not with the King, and therefore, perhaps, 
the King had no hearty feeling for England. William's chief 
object in life, the struggle against the ascendancy of France, 
and the maintenance of the independence of Holland, and of 
the balance of power in Europe, was not in accordance with 
insular views. The grand struggles of the statesman neither 
gained for him the approval of the great parties, nor endeared 
him to the multitude. ParHament had certamly gained all 
that could be gained in this constitution ; the monarchy was 
now "an expensive but otherwise inoffensive capital to the 
social column." The result, however, was not an esalted feel- 
ing of civil liberty, but constant collisions of the Government 
with a proud and hot-blooded nobility, a purse-proud mide 
class, and an intriguing divided clergy.*"* 



■•• The riddle ot tho phei 
whi"h ncoiir after eyery Rreat rieiiifr of 
B nutioii (ntiulBU arter the reformution 

vxtilaiiied tLan trnm tho nature of en- 
cirty !tB,:lf : "After tho display of the 
DobleBl: energies, oad nfttr the higbeet 



ideal aims have beeo realiaed, tl 
oomea a, wearlnesH, and with il 
fetleriDg ot social intereela 
by • Freedom' only umleriti 
immoderal<i Mtiafa^lioii of t)i 
interests. After the most glorioti 
suit has been gained fur the i 
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The lesson taught by the glorious revolution, a lesson never 
to be forgotten by the English people was, that even the most 
righteous insurrection of society against the constitutional 
executive is the greatest disaster that can befall a nation. 
After this glorious revolution, there remained innumerable 
difficulties to contend with, throughout the whole system in 
the internal life of the nation which a just, wise, and con- 
scientious monarch would have spared the English people. 
Even in the second generation there is disclosed to us in the 
new order of things an open attempt at rebellion. It was not 
until the third generation that the evil effects of the change of 
dynasty were really healed. 



commtinity, the individual proceeds to 
strike the balance for his little world 
— his ego — and begins to calculate how 
much of the glory and fortune of the 
great whole belong to this ego. Vexed 
at the small balance in his favour, and 
even finding a deficit in the account of 
his prosperity, he gives way to the 



nature of his social character, pays the 
tribute due to the imperfection of human 
nature by an attitude which degrades the 
great relations to the lowest standard, 
after their exaltation to the highest 
and holiest "(Gnelst. **Preu8s. Finanz- 
reform," 1881, p. 247). 
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CHAPTER XL VI. 
U. ^e megulatton of ^obcicign W^ti b^ Uato. 

In the course of the Middle Ages the Germaiiic nations diepla^ 
a national tendency to regulate, hand in hand with the hen 
ditary monarchy, the exercise of the royal sovereign rightl 
to the widest extent by fixed principles, which, acting on botm 
sides, bind hoth King and people. At the close of the MiddJ 
Ages, this specialization had made sach progress on the Co& 
tiut^nt, that the development of an administrative legislati 
may be regarded as the main point of contrast between t 
modern political system and the Middle Ages, as well as t 
ancient world. In England, the long struggle against tin 
absolutism of the Norman Crown and the century of Stuai 
misgovernment brought the specialization of these rules < 
law to an extreme form, which reached its height in thi( 
eighteenth century. This regulation by law embraces all ( 
portments of internal political life to the utmost possib] 
limits. 

I. The regulation of the military power of the Slate by law is 
based upon a separation of the armed force into the ordinary 
military system of the militia, and the extraordinary orgai 
zation of a standing army. 

The militia laws of the eighteenth century are bound i 
with the system of the Restoration for the acknowledged pal 
pose of keeping the wealthy classes at the head of the armoj 
forces. These statutes repeat in monotonous detail, and, > 
a rule, literally, the clauses of their predecessors. After e 



The Regulation of Sovereign Rights hy Law. 341 

experiences as to the Bmall utility of the militia forces, the 
Btat. 30 George II. restrieta the number to 30,740. However, 
in 2 George III. an extension and a reframing was made, and, 
after many additional provisions, a new consolidation was 
effected in 26 George III. c. 107. in which form the militia 
continued down to 1802. In the later statutes, the strength 
■was fixed at 120,000 men, and in like manner the number of 
supplementary militia was hmited. This legislation, however, 
of course not only determined the personal service of the 
soldiers, the manner of drawing them, and the grounds of 
exemption from service, but even the composition of the 
regiments, battalions, and companies, the organization of 
the staff and the times of training. But this statute 
principally regulates the composition of the administrative 
commissions and the qualification of the officers. By 2 
George III. c. 1, and 26 George III, c. 107, the lord-lientenant 
appoints in each county twenty or more deputy-lientenants 
with a qualification of £200 income from freehold, in the 
smallest counties £150. He appoints the colonels with a 
qnalification of £1000 income, or double that sum in ex- 
pectancy. The qualifying income of the lieutenant-colonel is 
£600 ; that of a major or captain, £200 (or heir to £400, or 
younger son of a landowner of £600). A lieutenant must have 
£60 income and £1000 personalty (or both together £2000, or 
the son of a deceased landowner of £600). An ensign £20, 
or personalty valued at £500, etc. There is no stronger 
contrast to this form of land army than the Prussian 
canton-syatem of the same period, which casts the whole of 
the personal service upon the peasant classes and lower 
classes iu the towns, and raises funds for the army expenses 
by oontributions from peasant farmers and the excise of the 
cities. (1) 

(1) The ver; dDhioiis Dtility of an ing of the forces. But after tlie ecare 

vmj oi^oni^d according to tbis aya- han puded sway t)]e old niTetcMDeM 

tem «M se«a on the occasiou of tha leluined. With the Gictption of the 

iiiTB»ionotthePretencitrinl745. Such city militia of London, in tlit middle of 

expetienoes sod the cDnalsnl mutnist tba century reiiews aed tnunings 

of B Btiuidiug army led from lime (u were again n«gleated,Diitil,iii the year 

Ulne to im[irvvcini.>ut8 and Btrengtheii- ITStl, the danger nf an inTosioa led to 



342 Constitutional History of England. 

la equally strong contrast to the needs and legal relatioiy 
existing in Continental States ia the conception of a stand-J 
ing army in England. The rough military rule of Crom- 
well, as well as the attempts at overthrowing the constitu- 
tion made by James II., had left behind them the lastiogja 
impression, that every standuig army was a source of dangai 
to the constitution and tn irreconcilable opposition to tbM 
rights of the estates. Yet, as such an army appeared indis* 
pensable, considering the colonial possessions and the inter- 
national position of England, a paid army was after 1688 
tolerated under the following conditions :- 

1. Under an acknowledgment to be annually repeated, t 
the existence of a standing army in times of peace is contrai 
to law. 

2. Under the acknowledgment to be also reiterated every 
year, that this army is not necessary for the maintenance 
of poHtical order, but only convenient for " upholding ' 
balance of power in Europe,' 

3. Under the condition that tlie expenses of this army a 
to he entirely defrayed by an annual subsidy, and thus depen- 
dent upon a free grant of money voted by the Lower House 
and liable to be refused. 

4. Under the condition that the command and disciplinary 
powers of the Crown necessary for a standing army are as 

aa puBed for the 
mounted rtJuDtccn (yoo- 
mfwry cHTalr;). All mpplemecUty 
militia and volunteer corps slill keep 
up the cannectiDti betvei^a the armed 
foices und landed property ; tlie oom- 
muBioiiBofall the oSotirB are confened 
b.v the lord -lie utemint. In the time of 
the threatened uivaaions from FmtlOB 
considerable continseiitB of volumteu 
fumiahod and equipped I 



thM 

ter- 
689 

jvery 
once 



the regolotion (o form a 1e^ 
but more efficient militia. But soon 
the number was again coaiddarably 
increaMid. to 120,000 men. The TnJlHia 
thuH organiifd was and remuinei uo- 
aatiarnctory for iinmHltate emplnyment 
in the Add; but it was still bo cod- 
siderable in numbers, and the stsjiijing 
army, compared with it, so small, that 
materially as well as morally it naa 
thought that the olementH were almost 
evenly balanced. The militia actually 
again revived to the period of the French 
wars. InlT93aadli9Qasupplementary 
militia was introduced to increase tlie 
forces. Buttbeinolinatlonsof thoupper 
classes were directed rather towards 
rurming volunteer corps. The first 
statute on this eubjupt is M George 
111. c. 31. Four yean kter the etut 



rich landowncTS ut their a _ 
The supplementiiry militia o 
in aooonlance Bith the ■httote of 1^ 
was actually mobilised in the apt 
of 179S, but those troops served v 
Booo OS material for drafting into ■ 
Htaniling army, which was with d 
tain rcatriotiona sllowed and Tatad1| 
Parliament. 
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extraordinary powers to be granted each year by Parliament 

^by a Mutiny Act (beginning with 2 William and Mary, c. 6, 
Bess. 2, c. 14), on the refusal to grant which the army would 
be ipso fa/^to disbanded. 

5. Finally, with a condition that was still fvirther developed 
in the courBe of the century, that by the system of purchase 
of the officers' commissions, the whole corps of officers, both of 
the infantry and cavalry, remains reserved to the sons of the 
dominant classes. 

Under these very anomalous conditions the effective strength 
of the army in England is dependent upon the resolutions 
of Parliament, which annually determines how many paid 
soldiers shall be recruited and kept on foot. 

The principal object of this military system, the main- 
tenance of the national independence against foreign attack, 
is fulfilled for this island power by the ntt\y, which, in strength 
and activity, in the eighteenth century finally takes the posi- 
tion which the peculiarity of the country demands. In this 
normal organization of national defcince the normal principles 
of a military system are to some extent again met with, e.<7. 
the fi^g of the permanent organic institutions by statute 
{beginning with 2 William and Mary, c. 3) ; the regulating 
of technical details by ordinances, royal warrants, and regu- 
lations. (1*) 



(I*) Tbe English mililar; Bj-Etem, 
comparud with the entirely opposite 
institutions of the Continent, is based 
upon three imomalies, which in some 
measureneutmlizeeaohiithi^r. (!) The 
English system of theunnuallf varjinK 
Btreuglh, tho Mutiny Bill, the paid 
Boldicfy, nod purchase of offlpcra' com- 
misstons is applicable to a country 
which nueds its troops foi sctvioe in 
distant ooloules, and is only inciined 
at long periods to engage in active 
oarfant wiltdn tlie Euiopeun fainlly of 
nationii, (2) Tlie militia, which in this 
form would in any other country bo 
" "erly iUBicQifiamt, still retains i '" 



practical military service, in which even 
great military capacities could be de- 
veloped. While the state of the country 
would othetwieo easily load to effemi- 
nacy, there was preaervcd here in tbe 
dominant class a militAr; skill, which 
was also advanced hj punrboBo in the 
army. (S> The normal conditionfl of 
the oiiatonce of a system of national 
defence, which no nation can dispense 
with eotirely, are again fonnd in the 
navy, even united with a very harsh 
system of pressed service. That it hu 
been thou(;bt possible to apply the sys- 
tem ut Mutiny Bills to coatineatal 
States, and that it has been considered 
to be a pattern "constitutional" insti- 
tution, belonga certainly to the moat 
absurd imitationsof foreign in 
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II. The regulation of the judicial power by law is based upon 
the fundamental distinction between the adnnnistrtitive 
of justice (the holding of a court) and ihe judicial tide — to 
a Roman expression, a distinction between imperium 
jurisdictio. 

Only the administrative side belongs to the province 
administrative law, and is in England fixed by a few or( 
arrangements, beside which the Lord Chancellor, the Home 
Secretary, and the common law courts issue rules and exer- 
cise a regulating power, of which considerable use has been 
made in the nineteenth century. 

AH that, on the other hand, belongs to Jurisdiction, in 
proper sense (the principles of private and criminal law, 
formation of the courts, and the procedure regulating the 
rights of the parties) is founded partly still upon custom and 
the practice of the courts (common law), supplemented by the 
numerous statutes since Edward I., which, like the common 
law itself, can only he altered by statute. The judicial system 
appears also in this epoch to be the most stable part of the 
constitution. In the higher courts, since William III., the 
appointment of judges for life is again restored, and is legally 
sanctioned by the Act of Settlement. The jury system ia, 
strengthened by the legal control of the lists of jurors whii 
are now made out by the local officers (7 William III. c. 3i 
3 George II. c. 25). The qualification of jurors was by 
and 6 WiUiam and Mary fixed at £10 from freehold or 
copyhold ; by a later statute an annual income of £20 from 
lands held on a life lease is put on an equality with tbi 
quaUfication. The principle that the coiuiis have only 
decide according to law, and that they have of themselvi 
to interpret the rules of law, is common to England and 
Germany, (2) 

III. Thv control of the police power by law led even 
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(2) Ab to the detail* of the legal or- the right of issuing nilea in 

Bmization nf tho judic^ial a^slem, c(. of tha udmiiiutnttion of jiu 

SaeiBl, "Engliali Verwaltuaga'echl," Onei»t, "VBrwaHungajiMtia," « 
iL 0. 6. As to the furUier extensioti of 
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tbe Tudor and Stuart eras to an innumerable series of special 
police laws affecting security of life and property, trade, 
morals, liutury, tlie poor, labour, highways, etc., which in 
their outward form are very similar to the German imperial 
and country police regulations. But this broad system be- 
comes more and more extended, as every amendment has to 
be brought about by parliamentary statutes. Yet this legis- 
lation does not suffice, but needs rather to be supplemented 
in numerous points by reference to the old police functions 
of the magistrates, the coroners, the constables, and other 
officers of the peace according to common law, which all 
were fixed and determined by the practice of the administra- 
tion. The tendency to restrict as much aa possible in this 
department the discretionary powers of the officials, could 
only be worked out in part, and even in the most special 
police laws the introduction of discretionary empowering 
clauses was unavoidable. The " general clauacs " which are 
indispensable to the German police administration are repro- 
duced in England for the most part in the " powers of the 
officers of the peace according to common law." Special 
local police needs are provided for by local acts, and to a 
limited extent also by by-laws of the county and local boards. 
In London and in numerous provincial towns, for example, the 
urgent demands for a police for fires, building, paving, street- 
cleaning, watering, lighting, watchmen, and embellishing are 
met by comprehensive local statutes and by-laws. 

The influence of the class interests of the ruling gentry 
upon the police legislation is characteristic of this period. 
This is more especially shown in the legislation affecting 
game, which, in most immoderate exaggeration, goes even 
80 far as to inflict death for the most serious poaching 
ofl'ences. And secondly in the poor law legislation, which, 
in order to alleviate the burden of providing for the poor, 
which fell upon landed proprietors ever since Charles the 
Second's day, allowed a division of parishes into small town- 
ships and hamlets. The narrow-minded treatment of the 
ight of settlement and the system of removal, which begins 



346 



Constitutional History of England. 



I II. 



, and is continued nndei 



with 13 and 14 Charles 
James II., is declared to be permanent 
further series of statutes ia also pre-eminently occnpied with 
the difficulties of an ever narrower and stricter right of 
settlement. In a similar spirit hy 3 and 4 William am 
Mary, c, 12, the right of appointing overseers of highway 
was vested in the magistratee instead of election in 
parish union. Moreover, the codified highway regulations 
of 13 George III. c. 78, retain a mixed system of enforced 
labour in connection with the highways aud of highway 
rates. Other characteristics of this period are the endeavoars 
to regulate more exactly the judicial functions and procedure 
of the justices of the peace, to make the decisions of the 
magistrates in courts of Erst and second instance as a ruli 
final, and to secure the obedience of the constables and otbt 
executive officers by the express threat of disciplinary penal^ 
ties : by all which the range of the police laws is more aa&| 
more increased. (3) 

IV. The regulation of the Jlnancial power by law is baai 
still upon the distinction between the King's ordinary and' 
extraordinary revenue (Blackatone, i. e. 8), 

The ordinary revenue includes the old hereditary incoiii<fc>' 



[ 01 

tb«H 



(i!) The raoge of police laws in- 
crenBtii to goch q houndless exient 
that tht'j can only tw Burveycd in an 
oipoeitioQ (if the magisterial office as 
it now exiela (cf. OnelBt, ■' Self-Govern- 
iiieat," chap. v. pp. 189-517, 3rd edit., 
1671, and (lie sectiuns dealing vith the 
police HdminiHtratian m the iawng, aeo. 
107, the pHupoT poliire, een, 119, the 
police for public honlth and building, 
chap. xi„ the highway poliM, tee. 140). 
The fai-rHKhing eitent of these laws 
Blauds also in connection with the ad- 
miniBtratiTe jariwliction. The police 

ired Tery special rulea 

h puticnlar case, and 
n the other hand tbr the practical nee 
of the magiatrales, tbelr clerkB, and 
under officiala, it was neocBaary that 
the hiwa, which were to be applied in 
each single case, should be foDod in as 
complete and cumpaot a form eis pos- 
Blble. The poor law It^elatiou of lliia 



period ia HO arliflcisUy framed that Iti 
cun only bo uodurstood in a detailed' 
eiposition. The oodified bigbtnj' 
re^atioDB of the jesr 1773 a^ »- 
tain the Bjstem of manual labour (con- 
tributions in kind), yet allow low latea 
to be paid in acquittance of Buoh 
labour and aerricea, and raise ttw 
expenscB by a highway rate. (Tb^ti- 
ia extant a calculation of the ji ~ 
1S14, according to which the tbIuo 
secrice in kind U oompaled kt £551,9 
the moneys paid in lien .thereof 
£287,095, and the highway rale k 
£621,504.) The necessity for con- 
Btructing roada, which had liegun to 
make itself felt, was regulated by 
local acta, by which committtiec m« 
formed for this purpose the membm 
being uagLBtratts and interested per- 
sons. A general supplementary act 
for regulating highways was issned itt 
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of the King, the original property of the State, which belongs 
to the King independently of any vote of Parliament. This 
original property has very conaiderahly decreased in eonae- 
qnence of the great alienations of the demesueB, the aboUtion 
of feudal incidents, etc., and now displays merely a shadow 
of past greatness. Yet if it had been only properly managed 
it could have suffioed for the royal household. But through 
careless management, the Crown lands were, under George 
HI., so heavily burdened with debt that this monarch pre- 
ferred to assign to Parliament by agreement (1 George III. 
0. 1) the administration of the Crown estates, and to receive 
in exchange a fixed sum from the State revenues (civil list). 
This arrangement, which was made only for that king's 
life, has, on the accession of all his successors, been 
renewed, though under different conditions, but always only 
as an arrangement pru tempore, which reserves to the Crown 
at every change of Government the option of taking back 
the hereditary revenue into its own keeping and manage- 
ment. (May, " Const. History," c. 4.) 

By the cxtnwrdinary revenue is understood the income 
derived from direct taxation, customs, and excises granted by 
vote of Parliament. The great and constant needs of the 
State in the eighteenth century, and the rise of a national 
debt, no longer allowed the machinery of the English State 
to be dependent upon periodical votes of subsidies, which the 
Lower House also no longer needed for the sake of influence. 
In the course of the eighteenth century, accordingly, all the 
subsidies that were till then temporary passed into permanent 
taxes ; the taxes and custom dues to be raised after that time 
were no longer "voted." but were raised for the State coffers 
by operation of law. It was only on the introduction of the 
modern income tax and the legal regulation of the new 
customs tariff, that a movable form was again provided for 
a moderate portion of the direct taxes and certain articles 
included in the customs tariff, so that perhaps from one-tenth 
to one-seventh of the revenue is dependent upon the vote of 
Parliament. With the regulation of the customs and taxes 
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by law, the moet precise epecialization entered also into 
financial statutes, which determined the subject, object, mode,- 
and measure of the tax to the very confines of possibility. The 
influence of the ruling class here shows itself in refusing each 
and every new assessment, and consequently in the decay of 
the old land tax, on the other side in an immoderate increase 
in the excise and customs, the last named in the protectivQ 
interests of great manufacturers and landowners. (4) 

Strict regulation by law is also applied to the system 
local rating, in which, by many hundred statutes and by tl 
practice of the courts, subject, object, and method have been 
exactly laid down, and the local authorities are allowed no 
autonomy in fixing the rate of taxation, bat may merely make 
a calculation of the annual need and co-operate in assesi 
the rates and taxes. 

V. Lastly, the ecclesiastical power and supremacy was limii 
and controlled by the Acts of Supremacy and Uniformity 
Elizabeth, and the supplementary statutes of the Itestoratii 
directed towards upholding the power of the State agi 
possible encroachments of the ecclesiastical authorities, by 
statutes of pTtEmunire, Mortmain, and other similar statul 
The Act of imion with Scotland added a guarantee of 
permanence of the constitution of the Anglican Church. (5) 



(4) CastDms became permanout taiea 
by 9 Auua c. 6, 1 George I. c. 12, and 3 
George I. o. 7 ; with 27 George 111, c. 
13, the ajBlemutic cuiitomfl tariff biggin. 
The vlil (ubiiidieB, tithes, and Sfteentha 
were by 4 William and Murj, o. 1, made 
fixed toxee, in the case of wliicrh tlie 
contributioiu tLriaiiig from pereaualtf 
vere almoat eDtirel; waived and tbe 
now ao-called land tal was levied upon 
the cuuntiea and towns, by 38 George 
III, c. GO, changed into a permaneut tax 
npoD landed prapL'Tty. InU) tlie place 
ot tbe periodical subriditB came, after 
1707, a legally flied property and in- 
come toi, but with e, varying Bcale. A 
bouse and window tax was introduced 
by 7 William UL c. IS, as a permanent 
tax. In lihe nmaner tjie aueaeil taxei 



e inlrodnced u the flnancial neoda 



increasid, and •'ixiiiied in 

m. c. 55. In like mannei 

stamp duties (cf. Toeke, " Gescli d 

Bleuem des brit. IteicliB." 

1S66}. The alleged "cioistitutioiti 

principle that the Parliaments I 

annually to xate all the revenne to 

Government tms in Gciraan; arisen Itm 
from the English pattern than from > 
confusion of the old periodical subudie* 
voted by the Landstande witli the 
modern system of lazes regulated by 
law, whioli latter is alone admianble 
and piaoticalile for onr modem Slat« 
organization. Tbe constant mistAkiitR 
of votes of subsidies for taxes created 
by statute is an inexliauslible aonioB 
of eon fusion. 

(5) Cf. Gneist, " EnglishB Vcrw, 
Kecht," ii. o. B, and below, Ohap 
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In spite of the enormous extension of tbis legislation, the 
original rival relations subsisting between law and ordinance 
in administrative law remained tixed and established. The 
activity of a State can, in spite of all endeavours, never become 
exhausted in statutes. Society rather, in its varying phases 
according to time and place, requires an ever fresh activity in 
ordering or prohibiting on the part of the State. And what 
the executive has to order in individual cases, it can also, in 
cases of a similar kind, command or forbid by ordinance. 
The requirements of civil life remain accordingly an inex- 
haustible fount of new rights of ordinance. In consequence 
of the misgovemment of the Stuarts, however, we find in every 
case where the executive power addresses itself immediately 
to the person or property of the subjects of the State, the 
English legislation so extremely specialized, and the depart- 
ment of internal administration so extensively preoccupied 
and overgrown by legislation, that the field for an independent 
right of ordaining appears exceedingly limited, so that English 
jurisprudence made the error of holding that the right of 
ordinance only existed for the purpose of " executing the law." 
And thus the blessings of legal regulation and control became 
a galling fetter, which gave the English administration an 
unwieldy character, that could only be gradually removed 
by a more intimate bond of union between ministry and 
Parliament (Chap, liii.}.* 



■ That the TeUtios betiraeo law and 
oriUaaDi^ as it was eslabliahed at the 
cloeeof the Middle Ages (nbo<e,p. 22), 
remsincd atso uncbanged id Rnt-land, 
haa bec-D prDved in Gneist. " Vi-rwal- 
tung, Justiz,Re(ihU«Bg" {18(19), chap. 
vi. p. 69 uq. Oal; thu adiaiiiutmtioii 
of Justice by the civil aod cmDloal 
tribmiiib is eiclusivel; dependent a pen 
the nil™ kid dowu by the legislature, 
whilst in thu department of admiutS' 
tnttion, ordiuanm rvQUkiui binding for 
Statfl ofltriaU and Hubjecta to far na ita 

Erovince ha* not been alrcad j oceiipiod 
J a positive ad minUtrntiie Uw. But 
tbia waa in Eoglond the eaite In such 
a wide cit^nt, that the right of ordi- 
uaoce. appoara oven in Bln^tatime nnlj 
ta » aapplemeDtBTf foncUon. With re- 



gard to tho forms, the English ordi- 
nances arc almost ideDtical with our 
own. The ordinance appears either in 
the Bolemn form of a royal resolution, 
countersigned by tho wbole ministry 
(order in council), or as a cabinet order 
with the countct-signatare of the head 
of a departmoDt (warrant), or as a dele- 
gated right of ordioaDce, most fre- 
quently of a secretary of State- In 
like manner the division into iade- 
pendent ordinances, executive ordi- 
nani^es, and the ordinances reserved 
by law is in England identical with 
oilrs in Oermany, Th ' ' ' " 
district and local polio 
the other hand, is much m 
than in Germany. 
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CHAPTER XLVU. 

III. Sftt Conntciion of ^otjfrrian liigljts toi'tj ^total 
InsiituUons — CifjE System of Sclf^nobtmrntni. 

As the esercise of sovereign rights muBt take place according 
to geographical districts, the State needs eieeutiTe organs in 
tho greater and smaller unions of the counties, hundreds, 
towns, parishes, and villages. Since the Anglo-Norman times 
theae functions have in England been taken more and more 
from the cicecomites and bailiffs, to bo discharged as far as 
was poBBible by the parishes, and, in tbeir further development, 
principally by individual officers chosen from the reRident staff 
of the communities. The English imions of parishes are, 
however, not privileged to regulate their own police system, 
poor-law boards, and rates according to their own will, but 
they exercise legally limited authoritative rights in their 
capacity as indii'ect State officials, and raise and extend their 
rates according to a legally determined scale, for legally deter- 
mined objects, English self-government has accordii 
formed itself into a system of offices and rates, regulated 
determined by law. 

If for this system (which even in England has never been 
legally defined) is used the expression self-gm-emment, there 
will still be needed a distinction between magisterial self- 
government, which is pre-eminently meant by the term self- 
iiovemment, and economic self-government, which has its centre 
in the system of local taxation and the assessn 
ployment of that taxation within the respective u 
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I. iVIflgtstttiBl sclf'gobtinmcnt is bound up with the high 
offices, which arose as early as the Middle Ages, the com- 
petence of which is regulated partly by common law and partly 
by statute. The English central government had, until quite 
receot times, no other organs for provincial, district, and local 
government than these offices within the several communities. 
For this reason they all have this characteristic, that being 
free from every element of manorial jurisdiction or manorial 
police control, they are regarded as pure oEBcial functions, 
and are subject to the civil and criminal responsibility, 
the right of control, the right of supervision, the disciplinary 
control, and the right of dismissal, almost exactly correspond- 
ing to the German notion of " Mittethare Staatsbeamten." Of 
this kind are the following offices : — 

1. The ancient office of sheriff, Viceromes, which indeed has 
lost its important ancient functions in the conrse of centimes, 
but which still continues as a subordinate judicial office for 
summonses, executions, and for carrying out the sentence ot 
the law, with the presidency in the still nominally existing 

county court," a right of precedence, and many remnants 
of an old vice-royalty. The office is annuaUy filled by one of 
the great landowners of the county." 

2. The office of the lord-lieutenant, the modem vice-royalty 
(rf the county, is filled by one of the most aristocratic land- 
owners in the county, practically for life, and with powers to 
appoint the officers of militia and the commissioners of the 
militia department, who for the most port are also on the 
staff of magistrates, just as the lord-lieutenant is, as a rule, 
made first magistrate, custos rotulorum. 



In the main the " civil court " of 
the eberiff lioa nnw becoDiu an arocssory 
department of tho conimoD lav courts 
for 8ammoD»eB, executiona, and aum- 
moning the joij. For theae eurrent 
offioiul functtouB he appoints for the 
Mriod of his year of office tra his 
deputy an unili.'r-aherifi', whoso law- 
yers oCBce is the ocntral bnreau. from 
which are iinued the »arioii« orders, 
carried nut by tho bailiffs of huudreils, 
but in whoso stead bound bailifls geoe- 



rally disohar^ thejfreateat part of the 
detail buHinesa. Thus arisea a pro- 
cedure not nnlike that of the French 
huimen. lo like manner the sheriff 
was respoDHjble for the appointmeDt of 
the nUicers of the county prison. The 
ofBco of shertO' signifles accordingly in 
the maio a right of appointing to n 
□umher of loner officos, wliich are thus 
withdmwn from the ministerial patron- 
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8. The office of jvatice of the peace, dependent apon the 
royal commiBBion of peace — the life and sonl of the district 
adminiBtration, with almost unlimited functions for examining 
criminal cases — as police magistrates, as court of higher in- 
stance for the parish, as district government hoard, and as 
a criminal court with a jury in the quarter sessions. 

4. The office of coroner, whose principal duties are those 
of a commissioner of inquiry, wherever unusual deaths have 
occurred, with a jury from the neighbourhood ; anomalously 
not appointed by the King, but elected by all freeholders in 
the county. 

The office of constable is subordinated to these magisterii 
officers of self-government. •• As subordinate officers, thoi 
in a more independent position, are to be regarded the charch- 
wardens and overseers of the poor and of highways, who, in 
their principal functions, belong to the department of economic 
Belf-government. 

This official system is supplemented by a powerful bond of. 
connection with the people, namely: 

The immediate activity of the middle classes as a jury 
civil and criminal cases at the assizes and at the qnarl 



s i n 



The grand jury in assizes and quarter sessions ; 

The participation of the whole people in the duties of proa^'J 
cuting and giving evidence, which hability ie enforced by t 
justices of the peace against the proper persons, by bind) 
over to appear and prosecute. 

Finally, to these are added the activity in the assesamenl 
commissions for the land tax, which, since the civil wars, 
have, both in the persons comprising (hem, and in their 



•• The high oonatable ia imme- 
difttely Babordinoted to tho body of 
justices of the peooe. as bailiff of the 
diatriot.principallyappomtedfortlieei- 
ecutirm of such magiBterisl ordere as ore 
addresBod to aevHtaJ under-oooslables. 
Tbo petty eouatablea still retaiu their 
uni^ioiit futK^tiona aa indcpoadeat cui- 
lodeM paeii, with their own right of 
utest; but ia consoqUDiiQe of tbo ia- 



creasing businsea of the magiilutol 
dcpattiumt they bocome mora utd 
more eieoutivo ofBcera for the deenei, 
orders, aud judgmenta of the sercol 
justices of the ponce and sMHiini*, in 
which they regulnrlj appear to maks 
their prcecotmenta and reports. Aftor 
the decay of the conrt leet they w 
regularly appointed by the jiw" 
the ptuice. 
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procedure, become more and more identified with the office 
of justice of the peace. The same system ia extended to the 
^UBseBsed taxes, as woU as to the income tax introduced by Pitt 
^Kit the close of the century. 

^H The independence of the higher ofBcers of self-government 
^B— and thus the independence of the local government itself — 
^■results not fi-om the freedom of their decisions, and not from 
" an autonomy such aa arose in Germany in former centmies 
for provincial and district unions, as well as for towns and 
villages. The independence of fielf-government is rather 
entirely founded upon the position of the honorary office held 
by the officer, which, by the fact of his tenure of it, grants him 
a judicial independence, and which, in conjunction with the 
administrative jurisdiction (Chap, xlviii.) developed in the 
course of the eighteenth century, has had the indirect conse- 
quence, that the honorary officer can, as a rule, he only made 
responsible by judgment and law. 

II. economic Stif.jobctnmcnt is primarily rooted in the 
economic communion of the small country parishes and in 
the spiritual needs of the ecclesiastical pariah, which latter 
in England was pre-eminently the basis of a local parochial 
constitution. But legislation in early times made the most 
important and most valuable police functions touching 
paupers and the regulations of highways and bridges, the 
object of general regulations. This is influenced by the early 
introduction of payments in money into the Enghsh local 
government system. The economic self-government is ac- 
cordingly rooted in the system of local taxes, which appear in 
the eighteenth century in five separate forms — 

1. The Church rate, which has retained a more autonomic 
form, and'is voted by the vestry according to annual require- 
ments ; on the model of this the later poor rate was created. 

2. The poor rate, dating from the statute of Elizabeth, is 
assesBcd by the overseers of the poor, according to the neces- 
sity of the case. In the years 1748-1750, it attained an 
average of £730,000 ; in the years 1783-1786, of £2,000,000 ; 

I ftnd in 1801, amounted to .£4,000,000. 
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3. The county rate, consolidated by 12 George II. c. 29, i 
a district rate for the courts of justice and police, is raise 
QpoQ the scale of the poor rate, and amoimts at the close a 
the century to about £200,000. 

4. The boroufjh rate, for the municipal, judicial, and police 
administration, is raised upon the same principles. 

5. The highicay rate, supplementary to labour in kind, for 
the maintenance of the highways, now amounts to a consider- 
able sum, certainly more than f 500,000. 

By hundreds of statutes and by the practice of the coorts 
the nature of these local rates has been established as real 
taxes, all which are to be raised from the " visible profitable 
property in the parish." According to a later report (1843), 
there were not less than 180,000 parochial officers annually 
employed in connection with their assessment. Their total, 
however, at the close of the century exceeded the already 
antiquated land tax by more than four times the amountiT 
in the year 1803, it came to £5,348,000. These taxes i 
further supplemented by the rates levied by the overseers ( 
the poor and highways, whoso offices were instituted in the 
period of the Tudors, and who, as taxing officers of the 
parishes, take a somewhat more independent position. Thei 
chief function is to assess, raise, and apply the local taxes 
and to summon the vestry to pass the necessaiy resolutions. 

Connected with these parochial offices and taxes are the* 
vestries as organs of economic self-government. The parish 
meetings developed themselves first of all out of the cborch 
rate, as these contributions were originally voluntary, But 
the contributions towards provision for the poor, which had 
their origin in equally voluntary subscriptions, were very 
soon turned by the Tudor legislation into legal obligations, 
aecortUng to a legally fixed scale. There lacks accordingly for 
these purposes a sufficient object for independent parochial 
deliberations, and all the more bo as the overseers of the poor 
arc not elected, but are appointed by the justices of the peace. 
The case of the highway government is analogous. Since the 
chief current business of these vestries is confined to assesai 
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the parish rates, the degeneration, which Ib seen in the 
mmiicipal corporations, is again met tvith here, and the placa 
of the parish meeting is more and more taken hy permanent 
committees. Both legislation and practico have developed 
this formation of select vestries in the following directions : — 

Committees formed by custom, compoBed of quondam 
churchwardens and overseers of the poor, supplying vacancies 
hy co-optation, were recognized by the practice of the courts 
as " good customs," and as legitimate representatives of the 
parish, 

By local and private Acts of Parliament select vestries 
became more and more frequently formed for individual 
parishes on the same pattern, as by 2 George II. e. 10, for 
Spitalfields, the select vestry was to consist of the parson, 
the churchwardens, overseers of the poor, and such persona 
as had once discharged such an office, or who had paid the 
fine for non-performance. This osample was followed by a 
number of further local acts. 

By special acts, on the re-building of churches, select 
vestries were often appointed of the ecclesiastical parish, apart 
from the old connection with the civil parish. By 10 Anne c. 

II, especially, a commission for the building of tifty churches 
in and about London, was empowered to form, with the 
consent of the bishop, "a select vestry, from a suitable 
number of wealthy parishioners in each parish," which should 
afterwards complete its numbers by co-optation.* 

The increase in the poor law burdens and the numerous 
complaints brought against the administration, led, towards 
the end of the century, to the famous Gilbert's Act (22 George 

III. c, 83), which establishes new principles of pauper man- 
agement, in such parishes as are willing to accept the Act. 
By this Act the raising of the rates was separated from the 
corrent administration, aud a system of paid fjuardiuna was 
instituted. Heveral parishes might unite and form a union 
of parishes for the management of the poor, and organize a 
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workhouse with a view to putting industrial occupation in 

the place of pecuniary alme.** 

The centre of the economic self-goTemment ie thus to be 
sought in the parochial offices, the discharge of which is 
uniformly enforced by law. 

III. '3ri)E ntttssntn toijtsfoii btiiucm tte manistttial anto 

economft Stlf-nobEmmEnt is brought about by the fact that the 
higher officers of the Belf-govemment form the court of higher 
instance of the parishes, so far as this is necessary for secnr- 
ing the due execution of the administrative laws by the local 
board. This hierarchy of office supplements the admimstra- 
tive law, being Ijound up with the central departments of 
State and the central courts. The local rating system 
completes the financial administration in a rationally ordered 
relation to the general State taxation. Both elements are 
inseparably blended together, yet in such a manner, that in 
the one the character of the magisterial department is espe- 
cially prominent, and in the other the element of taxation 
is the chief factor, and is only controlled by the magisterial ■ 
department. 

The whole system manifestly converges in the police t 
ministration. The police power has now beeome the im 
diate political bond of European society as now constituted,! 
and is therefore in England as various and as comprehensivvj 
and pervades all the social relations of civil life in the sam 
way as on the Continent. In England there is wanting nty 
function of what we call the " PnlUeistaat," yet with thia-l 
difference, that the police ia not controlled and admiuistered'^l 
by agents of the central government, but by honorary officee^.j 
by men of property and education ; in the towns by unpaid' J 
notables, who have a permanent office by virtue of royatfl 



•' Gilbert's Act it tho pattern for 
the total poor law reform in Ibe nitte- 
teenth Fentiiry. On the olht-r huid, 
tho reprosontatioD of the TQtepaferB in 
the EijgliBh borongti adraiuiBtration 
vu firet itiatitDtod in the syEtem of 
rfeotod represcn.atiTeB liy the Muni- 
cipal Act of 1835. Tlie creation of 



an elective repreaentatioa of tho r 
payets of ILu county rate, that ii, ij 
repreanilutiTo bndj side bj side w" 
tbe beDcli of magiBtniles, who km 
pointed, not elected, baa often t_ 
attempted by modera bills, but bu a 
yet b^Mmo law. 
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appointment. By their efficiency, these commissions of the 
peace have thrust back from them the superintendence 
residing formerly in the central government, have transferred 
the old powers of the pri^-y council to a reference to the law 
courts as to questions involving legal principles, and havo 
referred all else to a "correspondence" between the lord 
lieutenant and the Home Secretary. But the important 
element, which this local government brings with it into 
Parhament, is the intimate acquaintance with public business. 
Quite three-fourths of the members of the Lower House were, 
down to the first Reform Bill, practical administrative officials 
in this sense ; not in the service of the party governments, 
but in a position of full independence, which even under party 
changes has maintained the integrity of the administration, 
end as a court of higher instance for economic self-govern- 
ment has preserved an impartial character. 

The weak side of the system is certainly to be found in the 
executive organs and the ministerial officers of the local gov- 
ernment, especially the constables, who even in the eighteenth 
century were reduced to such a subordinate position, that it 
was only too frequently necessary, by the imposition of fines, 
to force men to take the office. Complaints against the 
overseers of the poor and of highways, in consequence of their 
reluctant, negligent, and mechanical method of discharging 
their duties, are in this century very frequent. A certain 
■want of spontaneous activity is on this account also observable 
in the ailrainistrative system of the municipalities.* But 



• In the nrbfln porUbeg the Byst^m 
of cbnrnhviudQiu and overaeerB of tUe 
poor ami of highvays, as well aa the 
ntbxg indUpeoBably connoctol there, 
with, is similar to that ia tbc cauotry. 
Bat it must be rememliered tbttt Ibis 
new fanaotion had tnkeu its own iiidc- 
pendBitt oiuree, withnut imy conocclion 
vlth tbc old muniEipnl gDVemmeut. 
'Thich. hnving apning from the old 
,Opnrt leet, served for the judicinl and 
willro ailralniBtintioD, for the office of 
;^iitico (if the peace and the tonoatLon 
«f Die Jury, aa nell aa for the gorcm- 



nient of the old municipal property. 
In towns which coasiatwl of Eevenil 
parishes, tliia «epanition naa citciDally 
noticeable, as every puiisli, for the 
purposes of poor law and hi;;bway ad- 
min iatration, did not farm a mere 
quarter of the town, but an iudepen- 
dcnt community with Independent 
rights und duties. The citizens, too, 
fur these poiposea, consisted of penoite 
of dtflbreut positiocia. The duties c^ 
the parish were performed, and a voioe 
in tfio vestry was enjoyed by nil porisb- 
ioQcrs ; whilst d share in the munioipal 
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in general tho exeesaive number and the variety of the 
smaller offices and the jury Berrice kept alive even amoiig_ 
the en^anchiBed middle classes a knowledge of public bosineaojl 
and an interest in it. fl 

Scanty as are the statistics of the eighteenth century, they 
yet allow of an approximate estimate of figures. We find at 
close of the last centuiy in England and Wales 3800 active 
justices of the peace (among them dukes of royal blood and 
numerous lorilb) ; at least twice as many gentlemen as militia 
officers, deputy- lieutenants, and sheriffs ; about 10,000 jurors 
at the county asaizes, and four times a year at the quarter 
sessions. And then iu about 14,000 parishes and townships, 
obauging once a year, at least one constable, an overseer of 
highways, two churchwajdens, from two to four guardians 
of the poor, and other sub-offices and committees — perhaps 
about 100,000 persons, who were employed in assessing taxes 
alone. The sum total of this activity forms the material J 
part of the internal government of the country ; all developed J 
out of the simple elements of the State as it existed iu tlu 
Middle Ages, It is the "State" in those functions, whio| 
transform the character of society, and accustom the j 
not merely to nm after money and pleasure, but to gain t 
practical understanding of, and the right sense for, what i 
necessary to the common weal.'" 

It is manifest to what an extent this personal activity in t 
Beryice of the commonwealth must inflnence a body of elector%f 



generally only to tbe oupital burgBsses, 
or a Bimilar amall bodj. 

"• Self-government fonns tho oiact 
coiitrary oftlie iJeaB of tbe nlneteeiith 
cDDtury of a Ttprt'Bentatinn of "Jnler- 
UBtB," which as aucli cftn attain to no 
unity in the Stole. Tho counly, 
borough, Bud porochiul nnioD8 are not 
local pailinmenta. These intenDediate 
procGsses between tho State and tbe 
individual are not intended to fnaler 
the inteieBts of tho indiTidual, but to 
I indiriduol to fulfil his 



public duties. Belf-gorenunent G 
Juet as much a contrsit to autoitL 
whiah has iirodncod upon the Contii 
an all-pervading o^poratiBm i 

vinofs, distrietfl, towns, and l 

oommuniticfl, owing to the laxity u 
pasaivoui'Sfl of tho eieoutivo power. 
ie a more playing with vroids lo a 
every tendency towards setf-help, " wL. 
'" The English Mlf-gor-l 



but granlA nil tlie greater poUtiol 
rights by uniting thacqoallyoi ' ' 
^"--■oawholuii "' ' 
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that in the eighteenth century was limited to 200^000 at most. 
For this reason the comity and parish unions became the 
most important sub-structure of the House of Commons^ to 
which we shall again refer in Chapter 1. 



CHAPTER XL'V'm. 

IV. ^tiE BEbtlopmmt ot tbe abminisliatibc gjutisSiction. 

Since the days of Magna Charta, a number of new adminia- 
trative principles had been proclaimed in England, first in 
the royal charters, and later in assizes and in parliamentary 
statutes, in the confidence that the principles thus laid down 
would be adhered to. Similarly, in modern constitutional 
charters, a number of " fundamental rights " are enumerated, 
in confidence in tbeir bondjide execution. But England early 
experienced that, mider a party government, these principles- 
are not followed, and centuries later the misgovemment c 
the Stuarts showed that even a degenerate monarchy did nol 
bind itself to the most solemn legal sanctions, that the respoO; 
sibility of the ministers was not sufQcient for this purpose 
but that a special legal protection was needed by the subjet 
in order to guarantee the legal course of the innumeraU 
magisterial acts, which day by day are encountered within t 
sphere of individual rights. 

The ordinary courts proved insufficient for this purpose^ 
for the ordo judiciorum was limited from the beginning i 
customary methods of action {legis actiunes) for the protectioq 
of private rights, and for giving penal satisfaction. 
newly created legal provisions for the exercise of the rightf 
of political sovereignty, at no time came within the sphere (j 
the competence of judge and lawmen or of judge and jury. 

The ordinary civil courts, indeed, serve indirectly to regi 
the limits of public law, so far as they render the offic^ 
answerable who, by exceeding hia official powers, injures t 
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private individaal, extra officiiim. Furthermore the claims of 
the State upon the puree of its subjects are brought within 
the legal pale by the conBtitution of the Court of Exchequer 
as a common law court. The actiones adversiis jUnim (ire, in 
England, only addressed to the Lord Chancellor by way of 
petition, hut afford, in the result, a sufficient protection. 

Further, the ordinary courts of criminal law serve to define 
and interpret the public law by establishing, in their decisions 
as to high treaBon, eedition, assaulta against peace officera, 
and other delicts against the State, important precedents in 
.questions of administrative law, which no Government can 
■disregard. In still wider spheres they decide, by their penal 
sentences on abuses of office, the competence of all organs 
of the Government. Still more extensively, they secure, by 
their judgments, the interpretation of the laws affecting the 
police, customs, taxes, and royalties. In England this has 
taken the form of a summary jurisdiction, by which one or two 
justices of the peace administer justice over the wide field of 
pohce excesses, frauds, and contraventions of the customs, 
taxes, post, and stamp laws, by which means about the half of 
the pohce ami financial law is placed under a sufficient legal 
control." 

This legal protection, however, is still insufficient for the 
needs of a constitutional State, because of the inevitable 
influence of the party system upon the Government. For 
official excesses, malicious abuse of office, as well as other 
matters within the jurisdiction of the ordinary courts, form 
only the minority of the excesses compared with the endless 
chain of abuse and mischief that may result from the tam- 
perings of a party Government with the police, financial, and 
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military powers of the State. England experienced this \ 
excess in the Middle Agea, butmost of all under the Stna 
Government. The Stuart system of Government in thi 
sphere also brought about the full development of a reliabi* 
legal control oyer all those parts of the administratlTe la« 
which were exposed to the abnse of party. The legal pH 
tection afforded against it, forms, on the Continent, the f 
called adminhtratiie jurisdiction — that portion of the political 
structure that may be least of all overlooked. 

As formerly in Germany the first institutions of the kind 
were attached to the Imperial Court of the Holy Roman 
Empire to enable it to interpret and carry out the polizd- 
ordnunfjeii of the realm ; in like manner the English control 
has become developed in the police laws, which form the 
centre and foundation of the system, to which are attached 
the less important departments in analogous application. 
But the administrative jurisdiction in police matters presup- 
poses the distinction between two materially diS'erent kinds 
of administrative laws, which may be distinguished under 
the names of police penal laws, and police administrati 
laws. 

The first class, the police penal laws, is addressed to i 
subjects, and comprises those parts of the police regulatio) 
which can be enforced by simple and direct commands i 
prohibitions. In this great pro^-ince of police law, which j 
based upon daily recurring unifoiTO needs of civil ordei 
there was no necessity for new institutions. The summai 
penal jurisdiction of the juBticea of the peace handles tbl 
department in England in a short criminal procedure i 
pubKc prosecution, under the name of convktiona. The systfi 
of legal remedies by appeal, in this ease, is in Englai 
comparatively limited, and has no special peculiarities. 

The other class, the police administrative laics, on the o 
hand is addressed to the olficials, and includes such nef 
of the civil order as cannot be satisfied by simple commai 
and prohibitions addressed to the subjects, but can be 1 
only by magisterial orders, decrees, and measures adaptf 
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to the individual case, after previous examination of tlie cii'- 
cumstaneea, espreseyd in England by the term order. 

The magisterial activity is thus divided into the two spheres 
of convictions and orders. A supplementary administrative 
jurisdiction was only needed for this latter department (for 
the administrative laws in the narrower sense), that is to say, 
for those laws and ordinances which direct the action of the 
officials. The legal control of magisterial activity can, how- 
ever, as experience teaches, be properly effected only within 
the magisterial sphere itself. Even in the Norman adminis- 
trative system a considerable number of administrative con- 
trols had been created for this purpose, all of which reached 
their normal height in the Tador period (above, p. 217) in the 
following manner : — 

By the disciplinary or corrective penal law, the officials 
were forced to fulfil their duties as required by law, under 
pain of dismissal or summary punishment by fine. 

By virtue of the superintendence cr n_^in an illegal or 
improper act of the authorities is annulled or altered by the 
superior court or council. 

A remedy of complaint finally arises through the double 
position of the court or council exercising the supervision. 
An illegal or improper administrative act is quite as often, if 
not oftener, invalidated on the motion of the injured party as 
it is officially. 

In the Tudor epoch, in addition to the common law courts 
as the higher court of the jiisticinrii pads, the Privy Council 
was a general supervisory court of higher instance, in which 
complaints might bo lodged, and which subjected the admiuis- 
trative acts of the lower authorities to a revision, annulling 
or altering them according to circumstances (ridi\ p. 218). 
The gross abuse of these royal powers under Charles I. led, 
however, to the abolition of the Star Chamber (16 Charles 
I. c. 10), whereby every jurisdiction of the King in council, 
and every kind of legal decision, on complaint, petition, or 
otherwise, is withdrawn from the Privy Council; so categorical 
was the language of this Act, that no minister of the Crown 
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dare countersign a Tvrit which decided a legal question in 
dispute, without immediately exposing himself to impeach- 
ment. But, as the lodging of complaints before the King on 
appeal was still constantly in use by injured parties, and as 
such an institution was iudispeDsable for redressing just 
complaints in the administration of the country, it was 
accordingly henceforward exclusively left to the justices of 
the common law courts to issue the proper writs, in the name 
of the lung, in complaints on appeal.* The modern proce- 
dure was formed readily enough from the continual connec- 
tion of the royal council with the common law courts, ^M 



• The limiditioQ and definition of 
tliifl BdmiDLitrutiva juiisdictioD in de- 
pendent tt]ion an intorpret&tion, vhicli 
the conrta of oommon law had to give 
to the complex aUt. 16 Cbules I. c. 10. 
In tlio preantble.prtifKHuoraiHfi/uCiinM 
made to the Kiiuj or to)ui eovittU, are 
spoken or.Bud further m prohibition, hy 
EttglM bill, ptiaion, artiekt, libel, or 
nny arbitran/ loay to determine or diipote 
n/ landt, ynod», etc.. to deterniine aay 
laalUr or lliing in the mid court by ony 
judnmeut, tenteace, order, or difcree,eUi., 
with cxpreBs reseCTstion of a haheai 
rorpae ia eaaee of arrest — that is. all 
Horte of complamta against material 
decrees of the aduiiniatralion, vbiiih 
immediately eontain un encroachment 
on the property or the liberty of the 
person. Herein the cuurte of common 
law have, hottover. aeourfd to them- 
selves an uniisiiiilly wide discretion 
relative to the question of lodging 
eomplainta and proving facta, as well 
a^ with regnrd to the practical neeils 
of tbeadminietmtioD.aud furtbermore, 
when in doubt, have followed the 
malim: bonijudicheitampliarejUFii- 
dictiotiem. The English central courts 
thus took up B position analogous to 
that tukea ia Germany h; the Brich- 
tho/rath and the Beiekibammergeridit 
as a supreme court of appeal in com- 
plaints &risi[ig from imperial and pro- 
vincial polioe laws. Here, as well as 
iu England, these qneatioaa of odmin- 
istralivo juriBdiction fotui their own 
spocial department, quite diatinct from 
the ordinary civil and > 
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The order (police-reeoInHon, ooa- 
mand, or other udmiaistrative deoree) 
ia the resolution of the anthorittcsu 
to their onn legal competence, luid M- 
coniing to the nature of it tho legal 
steps to bo taken vary. 

The administrative complaint is ac- 
cordingly cliBjaclcrizeJ as being the 
HubKi]uent testing of n if»-re(ufn of the 
authorities from the point of ~^- *" 
iU legality (reriiio injure). 

There ia on that account no oMt' 
the recognition of an individasj ria 
bat a qiierela for wrongftd appUcM 
of the rules of administratiFe bi 
maxim lot tint aelionee gaot «m._ , 
ia not applicable in thia ewe, bnt ^ 
an impioratio oJiciijndieU, nuifonn 
all its parts, oousiiting in an appeal 
the higher authorities. 

Because, tbercfore, the qiiostioD 
one of the subsequent testing of an i 
of ofBoial authority, tho decisions of 
tho superinteudiDg' anthorities Bje T "^ 
to be concurrent, and there dov 
arise a ret jurficata I'nler parltM. _ 
this reason the ordinary procwdfi 
are not resorted to, but (aa in tho O.. 
mnn BeichsgerichCe) a prooednre by 
irrit of oertiorari, writ of mandoiam^. 
and other aupplomontary writs. 

Finally, the legal complaint U limited, 
aeoording as practical needs require, to 
more important oaaea (cqiwb durioret vd 
lUroaortt, as the practice of the German 
court called them), that ia, upon the 
ground which is luiown by ciperiei 
to be exiioscd to tho abuse of party. 
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the person of the Chancellor, through whose officina the 
Tirits also passed. Admimstratiye compiaiiita of tho highest 
instance were now assigned to tho juaticiarii regis to he tested 
and decided. The highest court (generally the King's Bench) 
became thus the supreme administrative court, not by virtue 
of the old ordinary competence of the courts, but by virtue of 
a newly created legal control for all magisterial and ofdcial 
departments, which arose only in tho later Middle Ages (as 
in Germany). 

In England, as in Germany, however, it was soon found that 
a bench of judges, placed at a distance, can scarcely determine 
such disputed points otherwise than according to the reports 
made by the subordinate departments, and has accordingly 
little effect in redressing the abuses of tho police power. In 
order to give effect to these legal complaints, there was needed 
rather a further development of the magisterial system in the 
provincial and local spheres, such as was formed in the 
larger German provinces in tho seventeenth century by the 
^rmantnt VenviiUiiiigscolleguin. 

But in England no " separation of justice and administra- 
tion " was necessaiy for this pui-pose. The of&co of justice of 
the peace was originally at once a pohce and a judicial office 
(cugtos et jusliciariits pacis). It had further developed itself 
in this spirit. It now comprised and combined in itself a 
power of preliminary examination, a police magistracy, and 
a court of higher instance for the parochial government ; the 
quarter sessions were at once a criminal court and a county 
government board. There was no reason for altering this 
system. For the justice of the peace stands near enough to 
the local police to be able to examine into the necessity and 
the reasons for any police act ; he is placed in the midst 
of civil life, that he may keep himself free from bureaucratic 
partiality. He possesses, moreover, tho full independence of 
the judicial office by his property, and in like manner the 
permanence of the judicial office, since the honorary of&cial 
cannot be dismissed on party considerations. The experiences 
made on the latter point in tho Stuart era were so dis- 
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couraging, that no later ministry in England ever again 

attempted to dismiss tbe justices of the peace as a party 
measure. Habitual activity and co-operation on the bench 
with others in discharging the magisterial duties combines in 
the honorary oEGce the sense of honour and duty of the hight 
class, and the same feelings of a professional justice, in 
single person, and thus produces the character of the judici 
office in its best form.** 

In consequence of this permanent combination of a police 
and judicial office, the admimatrative sphere in En^and 
retained the name and character of & jiirisdictioiu Ab in the 
canon law the name jurkdicHon was retained for such func- 
tions of the higher administration, so here also was the form 
and spirit of an administration of justice preserved. 

All decrees of the police authorities, which affect the pei 
or the property of the party concerned (distinct from m( 
formal decrees, precepts, warrants, etc., by which procee( 
are begun), are issued in the form of an order, i.e. a form; 
framed written resolution, drawn up by a clerk, and in m( 
important cases signed by a second justice of the peace as 

Against this order, from which in the Tudor and Stui 
epoch complaint could be made, as a matter of course, to 
Privy Coimcil by removal of the action by writ of certioi 
and only in exceptional cases by appeal to the bench 
justices of the peace, there was instituted in the eight( 
century by numerous parhamentary statutes an appeal to 
general and quarter sessions of the justieea of tbe pei 
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The controlling jurisdiction of the central courts begins now 
to be curtailed, so that the parties are generally prohibited 
from applying to the central tribunals for a writ of certiorari. 

According to the system of the eighteenth century, the 
majority of orders made by justices of the peace, in less 
important questions, are ipso jure ^al. 

The more important cases are adjudicated upon by the 
justices of the peace in their corporate capacity, in the greater 
and petty sessions, and in the great majority of these cases 
also this decision is final. 

Only in a comparatively small number of disputed adminis- 
trative acts (now less than one hundred annually) the quarter 
sessions are appealed to, and in quite as few cases the common 
law courts. The course of procedure of poHce administration 
is as follows : — 

1. The ordinary administrative court of first instance is 
formed by the simjlc justices of the peace, who issue orders in 
the police department, especially such as affect public safety, 
order, public morals, health, the poor, highways, water, 
field, forest, fishery, trade, building, and fire, and particu- 
larly numerous orders against begging and vagrancy, as 
well as regulations of wages, servants, apprentices, and day 
labourers on the basis of Ehzabeth's legislation. In many of 
these eases an order of two justices of the peace is prescribed, 
■who then co-operate in the forms of a summaiy proceeding. 

2. For more important poHce-resolutions of a court of first 
instance the special sessions of the justices of the peace of a 
hundred form a kind of court of intermediate instance, the 
periodical formation of which falls as late as the eighteenth 
century. The older laws had already provided for a meeting 
of three or more justices of the peace for certain matters. 
Fof the appointment of overseers of the poor even all the 
justices of the peace of the hundred were to be summoned 
together, etc. Occasion was thus given for a periodical meet- 
ing of all the justices of the peace of the hundred, which could 
also be practically utilized for the discharge of other admin- 
istrative business. The chief town in the hundred was 
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generally fixed upon as the place of niGeting, a chairman s 
a clerk to the justices were choaen, and ths order of the p 
ceedings was determined. Legialation since the eighteenth 
century has referred the appointment and confirmation of 
parochial officers, highway disputes, the grant of wine, 
and spirit licences, and other matters requiring deeisioQ, I 
Buch special sessions, so that these sub-districtB form i 
important intermediate stage of the administration. 

3. The qimrlcT Hessians, which bring togetlier all justices q 
the peace at least four times a year, are primarily a coort a 
appeal from penal sentences ; hut at the same time also " 
district government board for the most important general 
business of the district : the making of the county rate, the 
appointment of treasurers of the county chest, and govemw 
of the county prison and house of correction, for the issue ^ 
police regulations affecting the price of provisions, wages, i 
(according to the system of the Middle Ages), settlement c 
fees of the county officials, granting of licences for powder- 
mills, etc., and the registration of dissenting chapels (1 Wilham 
and Mary, c. 18) — a great mass of discretionary hnstnee 
ordinarily known in practice as the county hvsinee 

With this county business is connected the hearing ( 
appeals from the orders of individual justices of the pea( 
and the petty sessions, whenever an appeal is expreM 
allowed by the statutes, as was generally done . 
important questions in the administrative statutea of i 
eighteenth century, with the further clause that an applim 
tion to the central courts by writ of certiorari should I 
longer be allowed."" 

The appellate jurisdiction of the courts of common 1 
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retires more and more into the backgrouud, as the decisions 
falling witliin tbe sphere of the office of justice of the peace 
become final, and at this period is exercised in hardly more 
than one bundred cases annually, with tbe following distiuc- 
tions : — 

1. A writ of certiorari is the normal legal method, by which. 
on motion, a police order that has been issued ia sent to the 
higher court for decision as to -whether the administrative act 
ia in accordance with esisting law, whether tbe court ia com- 
petent, and whether the administrative law has been rightly 
interpreted. This constitutes, in fact, a kind of rfi-hia injiirv. 
This legal remedy exists as a rule for every oppressed party, 
where it is not expressly taken away by law. But even where 
no rertiorari is reserved by law, it yet remains in force for 
eases of absolute incompetence and absolute nullity of pro- 
ceeding. It is also always employed, in the public interest, 
and can be resorted to by the ministry for the time being, by 
its attorney-general or other legal representative, (n) 

■2. Against coercive measures by imprisonment the uni- 
versal legal remedy ia the writ of habens corpus, controlling 
not merely tbe question of arreat in criminal proceedings, but 
every administrative execution in police, finance, and other 
cases. Aa arrest is, according to the English system, the 
ordinary coercive measure for enforcing the regulations of the 

(a) It was onlj Bince the time of the the oi-tiun and ntber fnrauili ties (6 ttnil 

HeRtoration that this legal remedj 9 WilUiuu IIL c. S3 : 5 Georve It. c. 

began to be withtlmm from private 19, etc.). In Inter stutulea tne exclii- 

partie*. Bf 1 2 Ohailes n. c. 23, 24, sioa fiinii a right to a eertiornTi bccsiiie 

the right b> a certiorari was takea a RtaDdiiig clause. Tbe excoptioDg. (or 

Hway Id ccrtsivi tnlatinn cases. Bj 3 inatance, in bastard;, excine, hlgh- 

nnd 4 Willinm and Mikry. c. 12, nil iTays.iKH)r, turnpilce B«ls,ete., ahciwua 

bigliwBf diapaUis are to be settlwl in that the appellate jurisdiction nf the 

the oonuty, and do indictment and no «iurta of oommoD law ihall renisin npeu, 

. order shall bo appealed from by oer- wherever (xinfiideraMo interests nrpro- 

tiorari. In like maeDcr by I Anne, c. perty, fnndnmental rights, and priu- 

Id. dispated qaoations as to tlio repair ciplea of public law are involved. Tbe 
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Hary. c. 11). In this way scoordingly oommoa law for the decision of the 
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this remedy was moreoTor rendered hoe become very pijpular in modem 

diflioalt by the high bail required for ' -■-'-■■ - 
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administration, the habeas corpus in the central courta I 
the form of an unirersai legal control of the administr&ti 
in the stage of execution, (b) 

3. A general subsidiary legal measnre is further a jj 
mandamus for enforcing the injunctions of administrative law 
against towns, corporations, and all other authorities and 
private persons, where the ordinary supervisory jurisdiction, 
the system of disciplinary punishments and that of the 
ordinary legal measures, proves insufficient. This supple- 
mentary writ fills all gaps, which owing to the uneqnal 
development of the police powers are to be found, especially 
in the municipal governments, and replaces also the measureti 
of Zwangsetaluimng which occur in our administrative 
systems in Germany, (c) 

This system of administering justice in the police depart- 
ment, forms, as before said, the centre of administratiTfr.^ 
justice. The numerous experiences of the English pai 
struggles have shown those weak points where party influei 
threatens acImimBtrative order, and where, accordingly, 
ordinary supervisory jurisdiction needs to he strengthened t^ 
judicial elements. The administrative police laws have at 8 
times shown themselves as being most in need of legal prote 
tion, and among these again the police hcensing system i 
especially prominent, as being particularly exposed to I 
abuse of party. The other departments of administratii^ 
justice ai'e analogous and supplementary. 

In the province of the viUitia administration, the depafj 
lieutenants exercise in thoir special and general meetings an 



(b) It is the nileof commoD lawthat 
where the law empoirers a justice ot 
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administrative jorisdiction for disputed queBtions of military 
duty, immuuity from service, etc., perfectly akin to the 
magisterial administration of justice. 

In the province of the standing amy, the office of justice of 
the peace confines itself to the specific maintenance of the 
Act relating to recrniting and a few subordinate points. 

In the province of heal taxation, the special and general 
sessions of the justices of the peace are the ordinary tribunals 
for the decision of disputed assessmentB. 

In the province of the central taxation, for such taxes as are 
to be raised by aaaessment in concreto, impartial decisions are 
guaranteed by means of the commissions of asBessment. 

For the municipal government the writ of mandamus in 
many ways acts as a supplementary legal control, particularly 
applicable to illegal reBolutions of the representative body. 

In the ecclesiaetical department, the legal control ia given 
by a Tecwratw ab altusu before a specially appointed eccle- 
siastical com:t (court of delegates), and partly also by writs of 
the central courts.! 

In its general result the administrative jurisdiction makes 
the enforcement of administrative laws, so far aa in any point 
there is danger of a misapplication of them for party, and 
espedally for election purposes, independent of the ministry in 
power. The whole iDtemal government of the country is, in 
consequence, unaffected by changes of government and by that 

t Ai to tbo adminblnkliye jiuisdie- and CmsB, "Quarter Beasione," 2nd 

tion in eccleBioatical matters, cf. Oiiciat, edit. 1876, pp. 354-476) oompriiies 

"Engtuh VemsltuDgarecht," roL ii. more than one bnndied headings of 

chap. Tii. Onr Oennan Bo-callnd Ver- appeals in admlniBlrative law, with 

aaltuBgi-jarudiclion ia puroly tho re- innmnGrable variations both in timea 

■nit of the need fot sttengtheDing the and ptuoedure. A table at legal reme- 

cODtrol of the adminiBtratlou, m far as dtus in tbe oentral oouit, ae Bupreme 

ia nercBsary to word off the abase of adraiekBtrative court, a, table of ewes, 

mogibteiial power by parliamL-ntarj etc., would, perhaps, be ton times as 

paities. For the dail; action of tim largo. An aCti^upt at a efstenuitic 

administration in England uIb<i, tho arningement hus been luode bvGneist, 

supervimry JDiEsdictioD and other ad- " Setf-Govornmont," 3rd edit. 1S71, 

miniatratiro conlnila ate regarded aa chap, r. aec. 7. Neitber the English 

satBciont. No eno bua ever ynt enter- nor the French jmitdietioit adminit- 

tained the idn of a"HfBtnin" of od- train* biu ni yet gone beyond the 

ministnitive jnrlsiliction. Tbetableof method of an empirio limitation, aa 

competence fot the sessions of the need requires. 
jnatiocfl of Iho peace alone (Keoming 
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party influence which the majorities for the time being in 
Parliament could bring to bear upon the personnel and maxims 
of the administration. The experience of many centuries as 
to the disastrous consequences of the party-system for the 
internal government completed this laborious structure of 
legal controls in the eighteenth century, and thus gave the 
English constitution a foundation upon which the conduct of 
the highest State business could be left to changing cabinets, 
without danger to the stability of the administration, to the 
integrity of officials, and to the security of individual rights. 
Thanks to this intermediate structure, England, peculiar in 
this respect, has succeeded in preserving, in spite of all 
changes of party government, the impartiality and integrity 
of the central and local Government, a result which all 
imitations of this Parliamentary constitution have, as a rule, 
failed in attaining, owing to the want of the necessary sub- 
structure. The English aristocracy has in no other point so 
tenaciously asserted its vocation to rule as in this ; the want 
of a politically educated aristocracy on the Continent has in 
no other point been felt so keenly as in the deficient under- 
standing of these preliminary conditions of a constitutional 
system. 
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CHAPTER XLIX. 

V. ^l)t JFfnal ConsoIfbBtten of tf}e ISuling Claes. 

As the inSuence of the dominant claBs had already becnme 
establiahed by the Keatoration, the imprudent attack of JameB 
II. only conduced still further to strengthen its secure position, 
which was based upon personal duties and taxation. The 
magnates of the land had, since the days of Magna Charta, 
repeatedly appeared as the guardians and guarantors of the 
rights of the people ; yet never with such a complete and 
entire success as in the " glorious revolution." As is the case 
in every political revolution, this one also was followed by an 
enhanced influence of the dominant class of society. 

With comparative moderation the gentry now make use of 
their influence upon the legislation to secure to themselves 
by means of the electoral qualification the control of the 
Lower House. By 9 Anne, c. 5, the knight of the shire must 
have £600 annual income, derived from freehold or copyhold, 
the burgess in hke manner ;£300 from real estate. The quali- 
fication for the office of justice of the peace is fixed at a 
higher amount, in order to secure to the landed interests the 
influence of the police power in the county. For the justices, 
who were counted by thousands, by 5 George II. c. 18, 18 
George II. c. 20, an income of £100 from freehold or copyhold 
is required, such freehold and copyhold being inherited or held 
for life, or at least for a term of twenty-one years ; no special 
qualification is net'ded for lords, their eldest sons and heirs, 
or for the eldest sons and heirs of a person possessed of an 
income of £600 derived from real estate. At this time arose 



the custom among aristocratic families of giviiig> especially 
to the eldest son, that education in schools and amTerBitie» 
which through the office of justice of the peace leads onward 
into Parliament. The justices of the peace thus qualified 
needed no longer the assistance of a body of jorista learned 
in the law (quorum), and accordingly it becomes more and 
more the rule to appoint all justices of the peace with the 
higher qualification of the quorum, and thus to make the 
appointment of jurists learned in the law superfluous in the 
commissions of the peace. A qualification with numerous 
grades was finally laid down for the officers and commis- 
sioners of the militia. All other limitations of the gentry and 
their titles was left to the practice of the courts and to 
custom. 

Moderate as these privileges appear, when compared witi 
the class privileges of the Continent, yet they are all base 
npon a well-considered system, calculated so as to concentrates 
every element of poUtical power in a class essentially homoge*a 
neous, and to close up every opening where a renewed attack^ 
upon their position might be apprehended. The signifieanoi 
of these institutions is, when they are viewed as a whole, sol 
thoroughly patent, that it cannot possibly be misunderstood. ] 

1. The military power, above all, is secured to the rulingi 
class by the formation of the militia under commissioners (A J 
£200 income, and a corps of officers of from £'50 to £10001 
income from real estates, etc. {p. 341). By its side a stond-'i 
ing army is in an entirely precarious position by being depen- 1 
dent on the annual vote of supplies and the power of command^ 
in the Lower House ; it is led hy officers whose patents araJ 
at the purchase price of ^£450 to £6000, from ensign op ton 
lieutenant-colonel, only attainable by the sons of the gentrjjT 
a plan which also furnishes an honourable means of providing,! 
for yomigor sons. (1) 



(I) Tbe mistroBt of tbe ruling oIbss 
wa» at this point natantllj inoreaBod 
hj. tbe growth of the slaodiDg arnif. 
IIh Btrength of IS.OOn moD un-l« 
Georgo I., coQaidenibl; iacieosed dur- 



ing the BOveD yeara' war 
Ameiictaa war. A ftor tbu close of I] 
latter, 40,000 men were kept i 
in England and Ireland, who i 
Buqutince of tUo rnuv with Fntno^ 



2. The qualification of £100 income from real estate as 
the neeeasary condition of holding office as a justice of the 
peace, further strengthened by a tacit rennnciation on the 
part of the justices of all salaries and pay whatever, leads to 
a firm establishment of the civil powers of the raling class. 
In order to estimate aright the significance of this privilege, 
it is necessary to call to mind the great extent of these powers, 
which control the whole internal life of the county and the 
government of the parishes. The magisterial gentry now 
thrust out the professional lawyers as such from the com- 
missions of the peace, and even give the presidentship in the 
criminal and administrative business of the quarter sessions 
to a chairman chosen from among themselves. To this must 
be added the political influence of the grand jury, which, at 
the assizes, is regularly composed of justices of the peace and 
analogous elements, as well as the office of sheriff, which, by 
reason of the heavy honorary expenses connected with it, is 
only open to the gentry. (2) 

3. This influential position is still further consolidated by 
the sysfpffl of entaiU which, though existing in former cen- 
turies, only in the eighteenth century became apparent in 
its immense political and economic importance. The social 
tendency of the landed interests to secure to themselves the 
property in the land by means of long trusts, and to exclude 
others from the right of acquisition, did not in England 
attain the fullest development, as the Crown adhered in 
principle to the alienability of the knights' fees (ef, above, 
p. 88). The inventive ingenuity of lawyers, however, found 

flcioDciei of miUlur; trnioing oad dis- 



Bgain becama a conBulOTaljle army. 
Beside Ihaso the militia was ut timea 
iu a very decayed Btiite, and tliuB inay 
bt' eiplainod why in tho wgulalionH of 
1763 the purchaw syetom of nfficen 
patenla appean already fully d&- 
VBlopod. nnia time to timo we flod 
again tbe loilicis avstem Btrengtbaaed, 
at ell evenU iuffioioittly eo for the 
maintenBiice of internal order and Ihe 
[irDxetTution of a military spirit in tlie 
upper olaseei, among whom personal 
oonroge and good equipment could in 
s degree oompDUiate for the de- 



(2) The qualiflcMition of £100 in- 
come from real estate doos not, indi-ed, 
exclude cine dignities who own land, 
elergy, elo^ and is not binding upon 
the municipal oommiSHions of the 
penoe ; hut for the great county union 
it giiei tbe landM gentry a decided 
BBoendancy andafina political orgKui- 
wvtion, which, owing to the eonouf- 
rent powers of the comniiinioiis of tbe 
peace, also pcrrsdes municipal life. 
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tbe nay to construct entnils, by which the inalieD&bility of 
the laud is settled in favour of an heir, and can, by constnat 
renewal of the arrangement, he contimied from generation to 
generation. This preference, not in itself very extraTSganf^ 
kept back in England the natural development of tenturo. 
In the eighteenth century, by commerce and colonial pos- 
eossions, an immense accumulation of capital had arisen, 
■which the gentry, in order to gain political influence, invested 
for tbe most part in the purchase of land at home, for this 
purpoRe buying up the medium-sized and small estates. II 
was this combination that gave rise to the present accamn- 
lation of real estates, which unites four-fifths of tbe pro&tabia 
land in the hands of seven thousand of the nobility and 
landed gentry. (3) 

4. The gentry class thus built up &om below, aocordio^jT 
reserves to itself the exclusive composition of the Lower Soast 
by persons chosen from among it by virtue of a qualifioatioM 
of ^600 annual income from land for the county meinberB> 
and £300 for the burgesses. Still more effectually do the 
heavy expenses of every parhamentary election, and 1 
system of unpaid representatives, which, since tbe Een 
teenth century, owing to their tacit refusal to accept any 
remuneration, has become a point of honour and a role, b 
the same end, and thus render the entrance into tbe moal 
powerful body in tbe realm only accessible to the richer & 
richest members of the gentry. (4) 

(3) A flear Bnrvey of tlio difficult posBegalon of quite otie-auutat of 

ejBlum of entAilfi is ^aTen fnr Gt'rninn iwil: oce-hslf of Kngluiaii in thej 

leftdergbyThomitg S0II7, " GrundeiitKe B«ssion of 130 perHons. one-half of S 

del EnglisolieQ ttecbU iiber Grand- land in the poBBC««inn of 75, one 

besitz QDd Erbfolge," Berlin, 18S3, of Ireland in that of 35; the rerain- 

and also by Von Ompteda in the ing fifth of Uio «oil is divided anKW 

'■PreuBB. JahrbUchor," IHSO, vol. little more than 100,000 paBaea8i»«_ 

xlvi. p. 401 tq., together witb a ata^ more tliau one acre. 
Uatical auiTey of resultB arrived at (4) Here, too, the Hysteiu i 

by Arthur Arnold (" Free Load," to of attaching aristDcmtio ; 

ISSO), vix. : 7000 InndoirnerB, aa poages- to burdenBome performancea, 

aora of 10,900 eetatea of more than ci^rtain measure tu buy " 

lODO aerea, ate in poaaoBBion of more this tondenej which, Binoi . . _. 

than four-flCiha of the profltablo foil tioii, mitde a reiiuneiation of 

in the United Kingdom 1 tlie peetB a point of honour. The «iur 

flioue are in poseeBBion of aJinoat one- dency with deliberate prudelj 

fourth ; in Scotland live peeta ure in uutouched the groia abuseB of 
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5. Finally, this position becomes consolidated by a second 
representation of the ruling class in their most aristocratic 
heads by the hereditary peerage. If in the former century 
the peerage had become but a powerful part of the gentry, 
there were now newly created by patent in the century from 
1700-1800 no fewer than 34 dukes, 29 marquiaea, 109 earls, 
16 viscounts, and 248 barons. The importance of this lies 
'in the permanent influence secured to the landed interests in 
the legislature ; all that is feudal in it is only name and 
legal hction, calculated to secure to the first families of the 
ruling class an hereditary seat in the council of the realm, 
and to regulate the manner of inheritance. The peerage thus 
formed is nothing but a second honorary representation of 
the gentry, independent of varying election influences, from 
whose ranks it proceeds, and in whose ranks the whole family 
remains in the background, except the peer himself. The 
creation of 268 peers and £28 baronets under George III. 
lotes the climos of this position. (5) 



tamtBrj eUDtioni, wliich, oven at tbe 
preeeat time, make crery frwb ctun- 
tion a peonniaj; Bocriflre ninouDtiog U> 
iereral thoiuiiDilB or ponnda. 

(S) The maritier in which the peer- 
age could (till be Kgarded as a cod- 
tiiiualion of tbe aobilit; of the Middle 
AgoB, is characteristio of the sooiul 
coiic^ptioD of all pedigrees. At tlie 
time of the Reform Bill, among 249 
lords DO fiiwer Uiao ISS asserted them- 
Belvea (A be of tbo modiovitl nobUitj, 
whitat a somevhat atriot investigatloD 
hy Sir Hnirla Nii^olaa proved, tEat of 
tbe Englisli peerage as existing in 1830, 
only one-tbird were inountestably dc- 
aoended fiom the knighthood of Eliza- 
beth's reign, and among those only a 
■nmU Ihwtion could lay clum to baro- 
nial descent The 9168 ramilioi «bo, 
iMMOtdiag to ft ptuliiuueotary iovesti- 
Kntion in 1798. were entitled to bear 
lamily arms, oerlainly contain numer- 
ous elements which eorrespond to the 
lower nobility of the OoiiUnent, and 
who in their timo contrived also ou 
the Continent to prove their " tonma- 
jnent and chapter right.'' But among 
P them the majority are foiuiliei of tlie 



atodorn gentry, who have registered 
their amui aooording to tbo prescribed 
rules. 8peoiaI kQights-corporationi 
and guilds, antonomio rights of family, 
property, and inberitimoe, by whii^ 
in Germany the gulf between the 
privUoges and tbo political duties of 
tlie upper classes became with each 
HacceBsive oontory more extended, have 
cerloinlj never existed in England, 
The popalarity and the political influ- 
ence of the great fEuuiliea kept this 
kind of self-deception &ir removed 
bom the heads of sooioty, and thus 
modemtod tho pretensions of the lesser 
gentry. Bvety ouo know, for oiimiple, 
that the male line of the ptoud old 
Fidrcies has become eitiuct no less 
llian three times, and that the family 
name has pussod on to the husband 
of the beiraesnlauchtora; and that the 
Percy, Duke of Northumberland, cre- 
ated under George H., woa Sir Hneh 
Smithson, son of an apnttieeary. The 
real genodogicol tree of t)ie peerage 
is formed by the hereditary dutiee 
performed by the owners of the landed 
estate* Cbi the sake of the t 
wealth. 



Side by side witb this great iBCrease in the influential 
position of the ruling class there can be nnmistakably diBoemed 
a relative diminution in the political and economic importance 
of the English middle clasBee, which, in the course of the 
eighteenth century, makes itself more and more felt. The 
influence of these classes in elections is, it is true, still of 
importance for the conditions under which Die ruling cli 
exercises its dominion over the esecutiTe, and for the spirit 
in which this dominion is employed, but yet it is only 
moderating element. 

Throughout the whole period, the enfranchified middle 
pre-eminently contained within it the elements which perfontt 
the jury-service and fill the offices of the hundred. It is still 
limited in the counties by the mediieval qualification for ft 
juror (forty shillings income from freehold), and in the 
boroughs by active participation in the corporation. Bal 
these legal conditions have in individual cases long ceased iff 
be exact. The quahfication for a juror is at the commencemeni 
of this period increased to i'lO. but the franchise of the smajl 
freeholders is retained. Conversely, copyholders of i'lO have 
now been admitted to the jury and the local offices, without 
obtaining a right of suffrage. By the buying up of the still 
existing freeholds and by the withdrawal of the squires, occupied 
with political life, from personally farming their lands, such 
an enormous increase in the leasehold interests arose, that 
the whole of the middle class in the countiy in its dependence 
upon the landlords was ordinarily described as " farmers." 
Hand in hand with this economic dependence, we perceive an 
ever -in creasing decay of the spontaneous activity of the middle 
classes in parish and corporation, an increasing formation 
of select bodies and select vestries, and a dangerous indulgence 
of legislation and practice, which ever more extensively kept 
excusing the more intelligent trades and professions from 
serving on juries and discharging the duties of the parochial 
offices. The middle classes, as a whole, lacked a cohesion in 
organized bodies, such as the ruling class had in its quarter 
Bessions, its grand juries, and corporations. The number of 
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lectors was in tbe year 1768 given only as 160,000 (Massey, 
8), and in the course of the century probably did not 
:d an average of 200,000. But the weight of numbers 
'as more than counterbalanced by the predominating in- 
luence of the ruling class. Tbe right of suffrage of the 
!ddle classes is of importance as a protection against tbe 
itter legal education and tbe social osclusiveness of the ruling 
class ; that its value was well known is shown in the long 
conflict touching the election of the notorious Wilkes. But 
all political initiative and party formation has its seat in tbe 
ruling class. The pocket constituencies and the dominant 
influence of tbe gentry in all local government make tbe 
middle classes a kind of relinue of tbe upper classes, whose 
vote is only of importance where there is an open contest 
between the parties in tbe State, but not as against tbe strong 
common interests of the upper class. 

In a still greater degree is this of course true of tbe whole 
of the rest of tbe people infni classem, of tbe smallest free- 
holders who were excluded from the franchise, of the whole 
class of copyholders and of tbe non-propertied working classes. 
The entirely irregular form of municipal parliamentary repre- 
sentation bad, however, this result, that in a small number 
of places the old right to a vote of those paying scot and 
bearing lot, still continued, which brought about purely 
democratic election-meetings, even down to the labouring 
classes. In this direction the ruling class permitted every 
anomaly to remain intact, as well as various kinds of popular 
iurbulence at elections, so as to prevent the idea becoming 
prevalent among the lower strata of tbe jieoplo that their class 
was excluded from representation. Tbe tumultuous move- 
ments of 1780, and tbe proposals of the Whig opposition to 
introduce universal suffrage, were forerunners of the reform 
bill which was still half a century distant. They were hasty, 
and as yet quite immature proposals, and therefore these 
movements again disappeared for a whole generation." 
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were 'and renudned nnMsailable, so 
lonfi: as it in realitjr repreeented an 
aritiodeuli^ which claimed a precedence 
in public duties, and which bought 
every single one of its privileges (in 
the militia as on the commission of the 
peace, in the influential offices of the 
military and civH administration, in 
the Upper and in the Lower House) 
with money and personal services, with 
which the lower class neither wished 



nor were able to compete; whikt, on 
the other hand, in every material point 
in which the most jealous social views 
could demand a formal equality of 
rank, such equality was actually re- 
cognized. It was only an essential 
revolution in labour ana wealth which 
in the nineteenth century was able 
successfully to attack the exclusive 
dominion of this aristocracy. 



CHAPTER L. 

VI. ®6e jfotmntion of rtje TLoiotx ^ouBt. 

5 HoTise of CotninonH, as the incorporation of the commu- 
fnitatea bound together by self-government {Chapter xlvii.)> 
oonsiBtB in its now de&iite form of 

so mcmbcra for the 40 counties of EngluDri. 

12 „ „ 12 „ Wales, 

50 „ „ 25dtiea, 

339 „ .172 bofongha, 

16 „ n ^ teajmrta, 

4 „ ,,2 tmivrniftiM, 

45 „ „ Scotland, Binco 17n6. 

100 „ „ Ireland, mum 1801. 

In a procesB of formation extending over four hundred years 
tbsBQ elective bodies have gained that internal cohesion wliich 
has made the English Lower House the most powerful body 
in the civilized world, and has enabled it, in spite of the 
apparently capricious changes of parties, to carry on the 
government of a world-wide empire with success. If the out- 
ward extent of these constituencies be compared, from the 
great coonty of York down to a decayed borough, their 
descending scale is almost like that of the old German 
imperial estates from the Electorate of Saxony down to the 
free imperial cities of Aalen or Bopfingen. But if the im- 
portance which the whole mass of these corpora attained in 
the British realm be compared with that of those in the 
old German empire, we shall find ourselves forced to acknow- 
ledge that the strength and importance of a national repre- 
sentation is entirely dependent upon the internal cohesion 
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Vfiiich holds together such bodies among tbemBelres andoniti 
them with the political commonwealth. Were it merely 
queBtion of combiaiag as great a number of intelligent and 
able men as possible in constituencies as nearly equal as 
possible, then many imitations of the English Parliament 
would probably achieve quite as much as the original insti- 
tution. But that cohesion is dependent in England neither 
upon the democratic principle of local election (urban district 
and provincial representations), nor upon the feudal principle 
of hereditary estates (district and provincial estates), bat upon 
the opposite of both, upon the system of local taxation 
self-government, which again here must be set forth as 
the primary basis of the English Parhament. 

I. The system of local taxes in the form of a countg, 
fiuTtdred, or tithing rate had already arisen in the days of the 
Flantagenete, 8omewhat later, the church rate was added 
to these for the parishioners. With Tudor legislation 
relief of the poor, the highway burden, and the duties arisii 
from these were assigned to the parish, upon the broad basis] 
of the tax-paying " Christian family." The amount of these 
local burdens increased down to the close of the eighteenth 
century to an annual sum of more than £5,000,000, more than 
that of the direct taxes, and at times equal to half the whole 
revenue of the State. This being the case, the legislature 
could not shut its eyes to the fact that State taxation and, 
local rates could no longer continue independently of ei 
other, that, in consequence, in the modern State there 
no room for an autonomy of the townships and districts 
taxation, and that the whole of the needs of the commoi 
wealth and the whole of legal taxation must be regulated 
arranged upon one uniform and systematic plan. In 
arrangement the legislature strictly reserved two of the three 
fundamental systems of taxation to itself — the income tax, as 
well as the customs and excise. These State taxes were, 
reason of the rapidly increasing financial needs of the Bill 
empire, much increased in the eighteenth century, and in 
course of the great wars with France were extended in 
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r hitherto tmheard of. On the other hand, the State 
abandoned the old land tax Byetem, in order to gain the full 
force and capacity of expansion of direct taxation for all 
purpoBCB of a village, town, hundred, district, and provincial 
organization," according to the following points of view : — 

That the basis of the household of a commimity, can only 
be a permanent and uniform one, independent of the annual 
changes in persons and property incidental to a shifting 
population, with which 8uch a small household could not exist ; 

That on that account the burdens of the local unions should 
be distributed among all the appurtenances of such a com- 
munity (fields, buildings, industrial works, mines, etc.), ac- 
cording to the capabilities of the object and not according 
to the income of the subject ; 

That to maintain the official staff of such a community the 
local rate should be raised from the person of the resident 
occupier, and be annually re-assessed ; 

That on that account, and in order to effect an equal 
distribution of local burdens among the greater and smaller 
unions, the poor rate of Ehzabeth should be uniformly 
enforced for each and all the burdens of the village, hundred, 

I and county." 
I These were the points of view, according to which, from 
Aecade to decade, from generation to generation, and ixom 
Ventory to century, the legislation, the practice of the courts, 
ftnd the administration fixed the local taxes, and thus 
* Hand in band with the temporal the occupier or from that of the owner, 
local taxutionBjBteBiiiD Cheeigbteunth whether they were acconliuglf to bu 
oenturj Uie church rate was also em- raised in the towns as home ijkx. oi as 
ployed, «o lung as it was possible, in rent tax, or should be divided between 
uuunttunine the soleast'cndancf oftbe nwaur aod occupier in cerlaiu propor- 
nfttionnl Church in perHyt strititneas, (ions, appears to be a relative question 
to rorce the dissenters to it, and to up- dependent upon the nature of the 
hold the parish a* a spirituul and tem- projiortj and economio oondltioua and 
poral lloily. When in later times the austom. Id Bnjj'land the raiidn);of local 
ohnrch rate, owin^ to the refusal of taxes from the oconpier was rendered 
the diHseDttn^ panshioners, became a ocvcsaar}' by the aocumulalion of great 
anbjeot of dispute and began to fall lauded posKsstoaa. Where hundreda 
into decay, the taiation system of the of houses and innumerable leases 
temporal Tillage onion woa adhered belonged to a single non-resident land- 
to with the greater teaaoitf- lord it was imposeililo to do otherwise 
"• The question, whether the rates than miso the real taiosond rates from 
e to be Taited frooi the person of the occupier. 




maintained the material bond, which makes the 
t^tes suitable elective bodies for the Lower House. The 
old vicenetum remains thronghout bound together in the 
consciousness that all the pecuniary and other perform- 
ances that were neceaaary to maintain civil order, ^oat- 
relief, communications 'with neighbouring villages, and tbei 
numerous humanitarian calls upon the parochial union- 
everything, in short, that in the lower strata makes a State 
of society — should be permanently and uniformly raised from 
the appurtenances of the community, wbicb are as much the 
essential basis of the community as its territory is the basis of 
the State. The more English aociety was in danger of being 
dissolved, from its lowest foundations and elements upward^ 
by changes of abode, freedom of trade, cosmopoUtan ideas of 
commerce, the roving spirit of the rural labouring popula- 
tion, and the increasing splitting up of the villages into 
various churches and aects, the more tenaciously did the 
legislation instinctively cling to the system of real taxation, 
as being the sole bond capable, where society has becomft 
revolutionized, of maintaining the cohesion of the constitn^tfl 
cies. And in this system men were not led astray by any* 
class interest of society. In particular the EngUah great 
landowners had to bear the excessive local burden resulting 
from it (sometimes a local burden of 25, 40, and in certain 
cases even 100 per cent, of the annual value), which was 
a comparatively short time satisfactorily e<)ualized by the; 
sharing of the excessive burdens with greater communi) 
and by the annually increasing portion which dwelli 
and manufactories had to bear of the local rates, 

"■ The eiperimenW in taiatioD 
(p. 42 tea.') vhjoh were made in faTour 
of tlia isnded intiireat dawn to the 
oloae of the Middle Agea muiod witli 
tliH puriod of tliu TudoM. TUeir pl»ce 
wiM tshvn, uDilur the tiatne of sub- 
•idiea, by (1) » anifoim taxation <^ 
objects (kucl tax}: (2) a imiform taia- 
tlcm of aubjecta (piop«rty nnd income 
. tax. titbea and fltWitha) ; (S) a uui- 
form tariff of oiutouiB, dutica, and 
exciae. Under Cromwoll new aanvss- 



i 




menta were mado, which i . 

by the Itosloratjon. In thecL. 
cunturjf the old sjslein of ... 
perioilvul iubaidicB passed into t 

of the tax laws, and tlie periodj .. 

taxes in vogue up to that tim«, whildt' * 
tho State needed jear bj year, mm 
now also rniBed by tax laws from year 
tfl year without any apooial vote nt 
FaTliBmcDt, new taxes being oddal to 
tbeiD from time to time by law. In 
this new atage of tax l^itUtion lb* 



The Formation of the Loicer House. 



385 



II. The second personal himd of uiiu/tt of the constituenciea 
is formed hy magisterial seU-govemment, that is, the exercise 
of the bighei' State functions in the distnct, hundred, and 
village unions by honorary offices discharged by the upper 
classes — service on juries and the smaller offices by the 
middle classes — siipplemented aa need required, by certain 
professional officers learned in the law and by numerous paid 
clerks and under officials. This system of internal govern- 
ment of the coimtry is not due to any special predilection, 
peculiar to English life, for a dilettante government by " lay- 
men," but to the esperienee that the higher police duties are 
actually well administered by socially independent men of 
general education, and according to a freer and surer view 
of general life, than by an exclusive biu:eaucracy, and that 
any deficiency of experience in the routine of duties can be 



Bj'item of cuBlona and excise wbb cor- 
uiatf exptwivoly eiteuJoil in tliu 
iutereit of the To)ing olow. A new 
uitd conaiJerablQ iDcome tax (in thci 
place of the tithes nod flftecntlix whicli 
had baMmo merged in tlie Innil tax) 
waa first iiuposed as a temporary tax 
diiriog the great ware with France 
(179B-1813). Thete, like the indirect 
taxoa, irere entirelj refused the com- 
mnnities. On the other liand, pailia- 
montary iegiJotion oloaed the book of 
tho Btote land Ux. made no more land 
regiitrationa aincn 1(192, declared tbo 
land tax which had fnllou intn decay 
(o be redoemuble (1798), m that it 
only still cnutiuues in a rtiidaun of 
about £1,050.000. The room Ihita 
made had now become frue for the Incul 
ratet, which in Ihe year 1803 hud 
inetEaacd to £5,848,000, and iu tin.- 
oonrao of the present ountury had ut- 
tainod the double and tho treble of tbin 
tnm and are iitlll inereiuiing. Soon 
after tho Itcfonn Bill, the iiitolerable 
ovcrbardenio;;, which luul lesultcil 
from tlie smallnesa of the townshipe 
panielled out for poor and highway 
ntca. called forth an ngilation fur tbu 
" diabuideniug of the land." which 
was, however, paciGed by the distri- 
bution of the burduna amou^ grcalor 
unions, an that in Terctit times tho 
, liMiy burden of maintaining the 
VOL. U. 



villozo svhouls has again fallen upon 
the local rales. Enghind baa been 
apaml a cIm* ooufliot on tho question 
whctbur tliu land dous not pav too 
much and personal property loo tittlo. 
I seldom find in tlie pages of tha 
reports on tbo enbjenl any reference at 
nil to Buclk n tax-grindinj; policy, bat 
oidy the natural reUection, that in 
their freedom of acquisition tho 
wealthy chissos may. as they think 
proper, be oitliei laodonuers or capi- 
tally. The weU-founded eomplainia 
are only biucd upon this, that by tha 
dworOah formation of the poor law 
unions in those days an inlolcmblo 
burdening of certain great estates and 
townships reaulled. A critically exe- 
cuted Biirvey of tlKwe conditions of 
tiiiatiou is given by the former 
Prusidii'it of tho Poor Uw Board, 
Inter First Lord of tho Admiralty, 
Mr, G. Uoscbeli, in hia Reinrts ond 
Speeches on Local Taxation (187.5). 
Tlia annual value of the land woa 
in 1SG8 taken at i^ual to £143,872.000 
(lor parocliinl taxation aawased only 
nt £i00,lil2.000}. The total of local 
taxation burdening it will soon hava 
renobcd the amount of £20,000,000, 
whilst io 1803 the whole of the annual 
value of the land was Lvtimntcd at 
£34,864,01)0 (of. Gmisl. "Sclf-OovBra- 
raeut," 1871, lec*, 25. 152, ISO). 
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Bupplied by the numerous clerks and lower attoroies, of ^rhon 
there are so many in England, and in practise can be moraH 
easily made good than can deficiencies in personal character 
and qualities. The equally important significance of the 
honorary oESces ia that, in spite of the principle of the dia- 
missibility of all administrative officers, it secures to the 
official the full independence of the judicial ofSce ; only by 
the insertion of these elements of judicial independence could 
that system of administrative justice be formed, which sup- 
ports the parliamentary government, ■whilst the prefectorial 
councillors of a professional bureaucracy cannot hold their 
ground when confronted with changes of government and the 
agitation of influential parties. More important than all else 
is, however, the social side ; namely, that this spontaneous 
activity binds together the disunited strata of society, in that 
■which is common to them all, viz. the administration of 
justice, the maintenance of civil order, and provision for the J 
poor. Whilst the life of society tends rather to separate thj 
to bind together men in narfower and wider circles, in ( 
interests of possession, acijuisition and labour, in creeds aii40 
in professions, it is of incalculable value, when the same men-l 
meet together in fulfilling common civil and humanitariJU>« 
duties, and learn to know and to esteem one another in the! 
activity for the common good. This is the side which givel 
to personal activity within the community a value that caanotfl 
be replaced by any other institution in the world. And if J 
in this activity the lower strata of society learn to know th« i 
upper classes not only as men who are in the enjoyment ( 
greater gifts of fortune and ■wealth, but also as men who do moi 
for the good of mankind,— who by the sense of honour, indd 
pendence of thought, and character that honestly acquired pw 
perty give to men, administer the magisterial office with justioi 
and with honour, — there results a' conciliatory element in vic'J 
of the disparity of classes, which has in England been createj 
and maintained by the permanent institutions of the country.(U 

(I) This pcreoQuI iinjwrtaDcu of self- Inrgod upon in my "Splf-Govutliiieill^ 
'-8 bei^n espepiiilly en- (;ird tdit., 1871). Tliis aido has b ^ 
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III. But the coinmunitag attniiis its full importance for the 
parliamentary constitution by the permanent nrtfuiic Uendimj 
of Belf-government with local taxation, by the personal union 
of the magisterial and economic self-government, which ia 
also peculiar to the municipal system of Germany. This 
personal union first creates for the social contrasts of pro- 
perty, business, laboui-, and creed, a counter organism, quite 
as durable and effectual, which again binds them together, 
changing social prejudice into political judgment, and pro- 
ducing that sense of right which enables a nation to govern 
itself. Above all, it is the management of the whole by the 
honorary office of the justices of the peace, which preserves a 
sense of civil order and public spirit. The constant exercise 
of civil duties educates and accustoms the mind of society in 
these elective bodies, and engenders, in those that take part 
in them, the consciousness of a due intiuence in their sphere, 
by continually reminding them that they have to exercise 
this influence by virtue of a calling they have received from 
the State, and only according to a law that binds them, and 
not by vii'tuG of their birth or property. The social hfe of 
the county and the villages is pervaded and enriched by a 
right understanding for the State, by a spirit, a faithfulness 
and a public spirit, which absolutism even in its best shape 
can only succeed in making a privilege of the bureaucracy. 

It is only the transformation and moderation whit-'h class 
contrasts receive from this local self-government, that pro- 
duces those moderate political parties, which are capable of 
conducting a parliamentary government after the English 
fashion. The elections of such a body present a " diagonal " 
of common aspirations, in which the extreme prejudices and 
tendencies of the social classes have been already overcome. 
[ Thence proceed first of all those fundamental tendencies, which 



1 ft1to|;ctliPt missel in thu Fri'HoIi muBi- 
I oipitl systvin, wliirli has only oon- 
\ Milorul a rcpntsonUtion of tax-pnyen, 
L nd bus left ttie inngtateiiikl udiniiiu- 
L tnlton MPlueifisly to tho prefects oC 
"" 6 depart men t.B, didtricla, and luwn- 
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i-rri-ilj- 



388 



Consiitutionat History of Enf/land. 



modem times are wont to designate by the terms liberal and 
conservative, in contrast to the unmitigated purely social 
extreme parties. From out tbe daily life of these neigh- 
bouring, cohesive, equally responsible self-go veming com- 
munities, there arises a political consciousness, which nnita 
the natural diversity of opinions and aHpirations to a com 
will. The majority of the elective rommunitatcs thua recei^ 
an essentially characteristic physiognomy, an individual cha^ 
racter. This joint and common will of a corporate body 
cannot be otherwise expressed than by a resolution of the 
majority, as against which a representation of minorities is 
altogether absurd." 

Yet all this was not effected in England without a reserva- 
tion for the urban constituencies. Tbe English towns at 
present form two groups. About two hundred cities and 
boroughs in England and Wales send, as special civic con- 
stituencies, members to Parliament, as jxirlifinifiifary borimf/had^ 
about one half of them were in the coui-se of time i 
rated by express charter, and fell accordingly under the follon 
ing bead. 

Nearly three hundred towns have, on the other band, sinoj 
the close of the Ifiddle Ages received a positive organizaticH 
as a rule with mayor and council, as municipal lioroiijihs ,- \ 
these belong also nineteen cities with the more extensM 
privileges of a County Corporate, which gives them also tb| 
right of having their own sheriff, coroner, and a special urbai 
militia." 



" Tlie working out of eocial eou- 
tmsta vrilh a tIbw In a comuion con- 
HciouBncsa, uid not the sum total of 
the iu4ividua1 opi nidus coataiaoil 
tlicrein, givea tho cotvni of the boily 
its impoctaDce. The gttBtcst number 
nf JDtt-lliK'Dt aud well'ini'Biiiiig m<.ii 
ainpo Jaiiies I. virted oertainly undor 
tho tiomo of the Univendties of Oxlunl 
tind Cumbridgf, which have iievertho- 
lesa ooDtribuled the atrangcBt figures 
ta tlio Euj^liah ParlianiHDl. It is miirh 
the sBtno vtilli the eleciiona of the grent 
crtieN. IntuiDHcti 08 the inlemnl omv- 
ncctton of the elcotiTD boilieB is tliL' 



csaeDtiiil pniul, it iras in prim^iple 
inatiSablearrvngetueut that an equalH 
m IhcrepreeentatinnuF tliesreatu ' 
smuller oouutiea and tho graUet 
smuller borougha wii9 tnaiiilMil~' 
long BB a duo proporlioci uf the 
cenl«d clufsos uf society was o 
wholo provided for. 

*■ Tlie violoDt inutilBtioii of 
luuniciiial MnstitutiouB, ao far aa [ 
oriKinated with Janiea II., nae finuUr 
rewindod, hat the irrepilaritics cuiuM 
by fonnet cliartera of itKvnpomtion aud 
local obaorraDce remained in princij ' 
unchanged. The decisions 
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This municipal By stem certainly was and remained an 
accumulation of anomalies, which only accidentally eompen- 
Bated one another. The old civic constitution of the corpo- 
ration, limited to the police administration and the old civic 
property — the burdensome and expensive part of the poor law 
and highway administration in the hands of the parishes, 
completely disconnected with it — other parts again of the civic 
system in the hands of special commissions or trusts ; some of 
the towns represented in Parliament, brought by charters of 
incorporation into a formal constitution ; others still remain- 
ing on the basis of the now decayed, medifflval com-t leet; part 
of the incorporated towns represented in Parliament, another 
part not; the smallest, quite decayed towns represented like 
the greatest counties by two members; and finally some placea 
that had now become great towns entirely unrepresented. 

Bucb were the latest \isible results of the representations 
of boroughs, heaped up upon one another without any system, 
and more than ten times as strongly represented as they 
should be. The imavoidable conseijuenee was the subordi- 
nation of the real local interests to the interests of Parliamen- 
tary pai-ties, as the atrugghng parties of Parliament sought 
their elective influence principally iii the small or otherwise 
normally formed boroughs, which since George III. were hot- 
beds of systematic bribery and corruption. The gi'eater the 
number and the smaller the importance of the boroughs 
became, the more they fell under the dominating influence 
of the neighhoming large landowners. In many of these 
boroughs the great noble families have established themselves 
as securely as in the castles of the Middle Ages. The election 



Lower Houee as to the valiility of 
I'li-ctioiui ■□ borougliB remninod as 
bcforo Homctiiuta irillucniccd liy partj 
coDHidemtialm, aometltnra toid or jirin- 
cjple nnil fluctuating, and a later 
EtatDle maid oDiy iuatnict tlie BLerillB 

Bolwaji to pioceeil souordiiiK tu Uie 

*-ytBrt docJBion of the Lover Houiv. 

a eQdcaToar wna uow mods with tbo 

-«pi!nitiini of Parliament tu inpet tlie 

E'JttuuvroiiB local iK-cdj nf jnniiKJjHil 



governmont by local ftcti. of whloli we 
Und 11 under William lU., 10 tinder 
Anoe, 15 nnder George I., 46 aiidor 
George Il.,and no less thoii 400 under 
Oeorgo III., bj which new and arbi- 
tmrlly formed ndoiiiUBtnitive bodies, 
and repreBentalioni of cltizeoB were 
aBHin formed. As to the caricstarea 
of H mufiioipivl ByBtem, which pro- 
piHided from tliis. rf, (infist, "Belf- 
Oov " - 
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statistics of the eighteenth century were shrouded in a not 
unintentional obscurity. At the end of the century a peti- 
tion of the " Society of Friends of the People " pledged itself 
to furnish proof that 200 representatives of towns were 
elected by constituencies of less than 100 electors, and that 
altogether 856 members were nominated by 154 patrons — 
without meeting with any serious refutation. This was still 
a sort of equalization for a borough representation, ten times as 
strong as it should be, certainly at the expense of the morality 
of the small constituencies and the interests of the middle 
classes, whilst the energy and the influence of the county 
gentry was again enhanced by these anomalies. But the re- 
presentation of the boroughs in Parliament always remained 
the weak point of the great and otherwise harmoniously con- 
stituted parliamentary body — the undefended position which 
the Reform Bills of later times with good reason attacked.*** 



*•• If in spilo of all wc inquire into 
the ultimate rcasonB for the prudent 
moderation >vbich distinguiBhes the 
Kuglish parliamentary svfctem from all 
ite imitations, why it has better re- 
mxjcted the public rights of the country 
than the monarchy tliat preccde<l it, 
why the whole change of oltice of aii 
English (iovernment by party is con- 
lined to half a hundred jwlitical offices, 
why with this exception a ])ermanent 
jirofessional bureaucracy and full in- 



tegrity ill the administration lias been 
maintained, why the position of the 
judges, and the possc'ssioiis and the 
indeiKjndence of the national Church 
have remained uutoucbed by fMirty 
governments; the reasons arc to K' 
souglit i)urc?ly in the snirit of the 
elective bo<lies, from whim the Housi* 
of Commons proceeds, in that internal 
cohesion, wliich has given tliete boiliti: 
the right will to exercise their i)oIitical 
liberty aright. 



CHAPTER LI. 
VII. ^!)E position of tfee iiHjpct ?t?oust. 

The Upper House la the necessary supplement to the House 
t of Comiuons, as being the depositary of the existing system of / 
laws, protector of minorities against majorities, and the / 
guai'dinn of the permanent interests of the State against the 
daily changing interests of society. For this reason a second I 
representation is accorded to the ruUng classes by the heads ' 
of their noblest fiitoilies, independent of the changing in- 
fluences of elections. The number of IGG peers that were 
existing at the accession of William III. was further increased 
in the course of the eighteenth century by 34 dukes, 29 
marquises, 109 earls, 85 viscounts, and 248 barons. Among 
the total number of peers (372 at George the Third's accession, 
—at the present time (1882) as many as 512), the representation 
of the Estabhshed Church by two Archbishops and 24 bishops 
becomes an ever diminishing minority, a mere complement of 
the pre-eminently temporal character of the institution, which 
on the one side gives to the ruling class its highest privileges, 
and on the other to the political body of the State the requisite 
stability.* 



I * On George t)ic Flrat's nraetisinn 
I tha Upper House euiiBUled of 22 dukcB, 
I two marqnisei, G4 earls, 10 viacoimts, 
87 buoiiB. Iti Scotch pcent; of these 
peerages Uiero wkw onlj 52 e\i»tint' at 
tbedratborOeorgoIV. Ilwiigbjtho 
nmneroDB creallons or jwers under 
George III. that the eenBoJouniesB of 
the iDlcmiil unity of the Government 
with the cDfiuucliiscd aymmviue fiiiil 



the ruling clou viiBConipldid and thun 
that utiltj of action wai pioduccd ici 
the parliamentary body which England 
has neither tiefore nor ufterwardii pos- 
suiacil to suL'h a degree. A foaliBh and 
pretniDptnouB atlompt at tlic nobility 
U) Itmit the royal prorogatiTe appointing 
peers to a llied number, waa soon undaT' 
Btooil aright OH lo all ils conat-qneiices, 
nmirejecteJbyth(!l*iyetIlouae(1719). 
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Since the eighteenth century the constitutional lawyers a 
all nations, with scarcely any exceptions worth naniin 
arrived at the unanimous opinion that side by side with n 
popular representation, with its well-known changing majori- 
ties, a stable element is absolutely necessary, which, according 
to the differences in the bases of the State, and according to 
the nature of the social system ought, either by life members 
or hereditary members, or by a representation of permanent 
bodies, in one way or another, to obtain a higher degree of 
permanence in order to be a support to the existing political 
and social system.*" Unfortunately these well-founded 
theories, as a rule, lose their influence upon public opinion 
just at the time when modern society has the greatest need of 
this moderating influence. 

In the struggles between the Crown and the estates, Engia 
has empirically attained to that formation which in ■ 
eighteenth century appeared the natural and proper one. 
its rise the Upper House had come into the world as a councilj 
of State, strengthened by the power of lauded property. Intq 
the permanent coimcil the greatest feudatories and prelate! 
had entered, representating the great landed interests, yet no| 
merely property, but including those spiritual magnates whol 
conducted the actual government of the Church, as well as 
those temporal magnates who were both ready and able to 
discharge the ardua ncgotia rcfjni in common with llie bigheet 
servants of the Crown, and who also both in political burdens 
and taxation everywhere stood at the head of the people. 
The ability of this ariRtocracy, acting in the very reverse 
manner to the old French Parliament, pushed back the merelj 
bureaucratic element and subordinated the royal jnstician 
and mere professional officials as assistants to the ma 
The spiritual and temporal peerage, in the periodical eessioi 
of the royal council, tacitly became a permanent body t 



•• Tlie jH-tly Rtalp. in wliicli Uie ele- 
meiU Tor llie rnnstilutinu of a. fm\ 
chanibfT mo wanting, lljereby showf 
itaelf to be a ciritnt impfr/ecla. In 
reality utirh etal^B cxit>t only in suliordi- 



natfon to a grenl^T political whs^ 
whctlier this bB calUd & federutlcnig^ 
cnoreiJcnilo slate, and are only in _. 
roniDDclinii onpnble of fnlfilling t 
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^n esaential factor of the legislature, and alno the highest 
iribanal of the judicial system. Its individual prominent 
members form in the eighteenth century the majority of the 
highest servants of the Crown, who under the name of the 
Privy Council carry ou the actual Government of the State. 

"Where in this manner both Upper and Lower House 
together discharge the real business of the State, no 
theoretical proofs are needed of the neceesity of the system 
of two chambers, which is of itself sufficiently apparent in 
the daily action of Parliament. i 

Without the Upper House the legislature would immediately : 
lose its footing, or rather would not exist at all ; the resolutions / 
of the Lower House (in coDsequence of its exclusive financial 
power and its decisive influence upon changes of ministry) 
would, like the daily resolutions of a convention, take the 
place of the legislature, and the difference between the 
statutes and the daily resolutions of the majority would 
immediately cause legislation to become au empty form and 
a mere name. 

Without an Upper House a Government according to law 
would at once cease, as every resolution of the majority in 
the Lower House would at any given moment be able even to 
repeal, suspend, or do away with the existing laws. The 
protection of the rights of individuals by the tribunals would 
at once be abolished, as the higher legislative power of the 
resolutions of the majority could at any given moment set 
aside both the judicial tribunals, their officers, and their 
judgments. 

This is the hurried process throngli which all constitutions 
framed according to the ideals of pure democracy and accord- 
ing to the doctrinaire systems of a sovereignty of the people 
pass forthwith into a dictatorship, and even into an unbounded 
absolutism, which tears down every barrier of the executive. 
England, under Cromwell's short reign, had just enough es- 
perienco of the one-chamber system to prevent a recurrence 
I to it. This popular opinion was sure to become more and 
ire firmly established, the mure that the rapid change of 



parliamentary majorities and ministries in the eigbteentb 
century showed the necessity of a firm sapport for the legal 
and adminietrative system — a support which was no longer to 
be found in the Crown.*"" 

At the same time, in the course of centuries, England 
practically learnt that a political body which was to bold its 
own side by side with tiie mighty power of the House of 
Commons must be rooted like the comimutitalcs, not only in 
property, but also in the lowest foundations of the atmetural 
edifice of the State. In fact every rommmiilas contains those 
elements which, when concentrated in Parliament, form the 
Upper House. The peers, who ordinarily stood as lord- 
lieutenants and ciistodfs n^tiihinim at the head of the actual 
county government, of the administration and the command 
of the militia, which was in the eighteenth century still in an 
efiiciont state, continue the idea of a leading po-sition also in 
their combination to an Upper House. The pi-ineiple of the 
royal appointment of the magistraturc, which prevails in the 
province of the military, judicial, and police power, also con- 
tinues the principle of appointment into the Upper House, f 
The customary self-government of the counties by hereditary 
landowners leads further to the recognition of an hereditai 
peerage, just as in an absolute bureaucratic State the nato] 
of the office leads to the higher officials being appointed f 
life and to their association into a permanent official bot 



"• It i« eharacft'riBtic of the ptw- 
tical vifwB of life wliicL nriso from 
Tual kbour in the SUtc, evtu at tbi- 
preeeut day, that uvtn the modem 
school of political economy io Unglaud, 
whicli vould fiiin bnild up iliu Siulu 
luercl; of iuteraEta — in the witlf et itim- 
ginablu extent Bi^pontiog ilitelf fiom 
the nolion and tht' necessity of u riglit 
in thu Stat^tliut wea John gtuart 
Mill advocatee a syBtem of two 
ehanibeni aa being a necesiiity. Tbi.- 
idea nf the BovcreiKuty ofthu jii>oplo, 
liowovcr, chttng«a the order of pteco- 
dencc. Tlio fiiit chamber Diust for tlio 
fntuie bo called the "accoml dismber," 

t la thi« qncation also the proctienl 
views I'Vtn of KugliBli mdicaliiim rc- 



cognim tho nccPMiity of appoiutmtfUt 
Ihe higher oUli'es of unthoiily. T*^ 
eBtraDgcniuut uf noeieCy upim the C. 
tiaent from personul Hctltity iu I 
Stale could certiiiuly not porcdve fl 
neccBsity of llit> principle of »-~J> 
ment for the fiwt chamWiutL. .. 
nrcbipal Stale. Fitmi tbo point of t1 
nf society these chnmbera tnuit I 
be elecleil, lilcn nil elcncDt* of • 
goTerDmeiit,begiD[iiTig fintn tlie loa 
to the highest. Ths ncoeinity of a 
iuf; Ihe niililBTy, judicial, tuid p' 
anihoriliea by appoiDtmeDl,by& h:_ 
authority, and not by eleotiDii, o 
becomes intelligible by an habitoal ■ 
operation in military and jnd 
dulicB and iu tlic police control 



The Pos'dioa of the Upper Jlou&e. 

The cohesion of the individual with the whole, the uniform 
co-oiTcration of the elements according to a fundamental 
system, gives also the English Upper House a footing in the 
EngliBb political and social system. 

The noble Upper House too, in the same way as the Lower 
House, represents an organic combination of property and 
office — not that of an ancient and now fictitious office, con- 
tinued by mere title of nobility (like the titles of nobility on 
the Continent), but of a living, continuous activity in the 
highest business of government and in the daily labours of 
local administration, in actual seiTico on behalf of the 
commonwealth, with the complete responsibility of a public 
, office. Just as little ia it the representation of a privileged 

■ landed interest which has disappeared with the now perfectly 
I nnraeaning feudal bond in England, but of all property 
' paying taxes and fulfilling personal duties towards the State. 

The position of the peers in legislation and in taxation 
corresponds to their quality as tho greatest tax-payers, like 

■ ihat of the gentry in the county. In this cohesion the position 
. of the Upper House was, in the eighteenth century, securely 

I eetabUshed.tt 
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CHAPTER LII. 

VIII. ®6c CEstablisijeti CTiutcS as a Uinfe in tfte Western 

of ^arUamentars CSobemment. 

With great difficulty and very gradually the Established 
Church in the course of the eighteenth century made its 
peace with the reformed parliamentary State. It is nothing 
more than the truth if we recognize that the Church in the 
conflicts of the Parliament with the Stuarts ran a great risk 
of becoming an instrument in the hands of changing parlia- 
mentary parties. Therefore it was that, with her theories of 
absolute power, she so energetically supported the jure divino 
monarchy of James I. and his successors. The antagonism 
of the sects opposed to her was in later times silenced by the 
rigorous prohibitory laws of the Restoration. From that 
time on, the Anglican clergy had begun, both in their writings 
and in their sermons, to vie in dangerous competition with 
the Roman Catholic clergy for the favour of the two royal 
brothers, each religion putting itself forward as the true and 
sole support of the throne and of social order. The clergy 
was unable again to divest itself of this political character. 
Sometimes in favour, and sometimes in opposition, they found 
themselves drawn into the whirl of parliamentary parties 
during the last decades of the Stuart dynasty. The pulpit 
had become a chair of political teaching, and all the more 
effectively seeing that the orator found no contradiction, and 
that the press was still under censorship. Instead of devoting 
themselves to the cure of souls and to their vocation as teachers, 
the clergy and their two universities found a favourite topic 
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in the burning questions and controversies of tbe day, in 
the tlennnciation and refutation of opinions displeasing to 
themselves. In their zeal for the jure divhin monarchy, 
however, they were bo often injured by the Stuarts, and at 
last BO grossly deceived by Tames II., that they finally joined 
the cause of the party of resistance, and even by their ovm. 
resistance gave the signal for the outbreak of the "glorious 
revohition." 

By the second revolution and the change of dynasty, how- 
ever, the, danger of their subjection to a variable system of 
rule by parliamentary parties became more threatening than 
before. In unconquerable dislike to such a state of things the 
clergy very soon returned to the coloui's of the Stuarts. The 
political secession of the " non jurors " continued for a 
generation in open antagonistic opposition to tho reigning 
dynasty, and traces arc even perceptible down to the com- 
mencement of this century. But as the Whig ministries 
appointed Whig bishops, the estrangement between Church 
and State was followed by an estrangement between the 
higher and the lower clergy, and a further consequence was 
a bitter fend between the doctrines of the Hi^h Church and 
those of the Tjow Church. 

There lay, however, in the ecclesiastical system a contrast 
to the parliamentai-y system, which makes the two organisms 
appeal- like opposite poleK. Benefices, chapters, universities, 
and colleges cannot be governed like temporal coiiimunilnU-g, 
nor the office of instructor administered like that of a police 
magistrate. All applications of a parliamentary constitution 
to the Church only result in a predominance of extreme ten- 
dencies, a bitter party strife (which, being a struggle for 
creeds, cannot be allayed by resolutions of a parliamentary 
majority), and above all in constant conflicts with the tem- 
poral Parliaments. The spirit and the objects of Church 
doctrine and the cure of souls necessitates, very differently 
from a parliamentary constitution based upon self-govern- 
ment and taxation, a standing and perpetual ecclesiastical 
government with complete supervisory powers, perfectly dis- 



tmct from all temporal party iaterests. An application of 
social and parliamentary formations has accordingly at all 
times only been practicable wlien subordinated to a strong 
eccleBiastical government, and then only in qnestions of ritual 
and property." The ruling class in England had before its 
eyes the vivid picture of the dangers of an ecclesiastical 
parliamentarism, not only irom recollections of the disastrous 
system of the Presbyterian Churches under Cromwell, but 
still more vividly by the development of the Scotch Church, am! 
we caunot but admire the cii'cumspection by which, in thi' 
following manner, a viodua rivendi was arrived at with th-- 
coclesiastical system. 

1. By recognition of the hierarchy of tin Anglican Chiinh 
according to the Episcopal system, fi'om the archbishop's 
ollicc down to the parson's ; by the retention of the bishops' 
seatH in the Upper House ; by avoiding any interference with 
tbc internal affairs of the Church ; by incorporating the juris- 
diction of "the King in council" as a court of supreme 
instance in a Court of Delegates, which in later times obtained 
the name of a permanent division of the Privy Council. The 
periodicat general synods of the clergy in their Convocations. 
which were seen to be incorrigible depositaries of clerical 
caste-esclusivenes«, were in the long run found to be incoui*! 
patible with peace in the Church, and after the year 1717, th<fl 
pacificatory course was adopted of suspending their activityl 
by summoning them in the usual manner, and, after opening 
the sitting by a royal commission, immediately adjourning 
it on account of want of business (a proceeding which lasted-. 
until the middle of the present century). The direct antai^ 
gonism between spiritual and temporal parliaments was thu] 
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renioved. A link remained above in tlie perBons of the bishops 
sitting in the Upper House, below, in the constitution of the 
parish. The members of the ecclesiastical system that lay 
between tuese two extremes had to be reconciled to the new 
order of things by the following farther concessions : — 

2. The Church propcrti/ la protected and preserved by 
ParUament more conscientiously than in any other century ; 
and under Queen Anne increased by a great endowment. 
This property represents even to the present day the income 
of a continental kingdom (according to the agsessment of 
1851, estimated at ^£5,000,000 annual income, and landed 
estates of 1,500,000 acres), as was deemed necessary in 
England to maintain the dignity of the Church side by side 
■with a wealthy ruling class. 

3. The ecclesiastical henefwes by the legal fiction of a " cor- 
poratioH sole " ai'e preserved intact, and serve, as did the incor- 
poration of the universities, to keep the influence of parlia- 
mentary parties far removed from the ecclesiastical offices. 
In another direction the patronage of these ofliees is distri- 
buted amongst the King, the spiritual and temporal lords, 
the landed gentry, the chapters, the universities, and other 
bodies, almost corresponding to the present influence of the 
ruling class. 

4. The Established Church still retains a considerable 
fcdcsiastical jurisdiction, subject indeed to a State tribunal 
as a com-t of supreme instance, but yet with sundry magis- 
terial rights extending even over dissenters. 

6. Conformit!/ to the Established Church remains the con- 
dition of entering Parliament and taking office in the State. 
The subtle system of the Test Acts (25 Charles 11, c. 2) has 
extended this bond, subsisting between the Church and the 
dominant class, which had existed for nearly a century and 
a half, to everythuig upon which political influence in the 
State depends, i.e. to those holding any oflice, civil or mili- 
tary, or receiving pay, salary, fee, or wages, by patent or 
grant, etc. On the other hand the ecclesiastical possessions 
thronghout are subject to the burdens of the parish, the 



400 



Constitutional History of Eufjland. 



clergy are active members of the vestry, an important eleraf iii 
of the commissions of the peace, and become gradually mor< 
and more blended together with the dominant claaa in 
liamentary government.** 

The ideal of a vnitM Church in n vnitril State ■was thi 
again attained. In practice the condition of things here was 
similar to that existing in continental States, in which, accord- 
ing to the oiif-climrh systeui, either the Roman, the Lutheran. 
the Reformed, or the Greek Church, was so bound up «-itb the 
institutiona of the State, with the family rights, the education, 
and the customs of the nation, as to represent an essenti 
clement of the national State. A feeling of the upper clasi 
(we may call it tolerance or indifference), characteri: 
eighteenth century in England also, practically almost invalt- 
dating the penal laws passed against Catholics and diasenters, 
allowing the dissenters by annually repeated acts of indem- 
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** Cr. BB to the coDBtitatinn oFtlie 
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nity (since 1727) to hold office and exercise political rlghte, 
and according all creeds in tho main the legal equality of 
individuftia in civil matters, without on that account abandon- 
ing the position of the Established Church. She remains the 
Church of tho King and of Parliament, the Church in all 
decrees and acts of the State, the Church, which in eserciae 
of her jurisdiction, her right to tithes, her church rates, and 
her church marriage (after the Marriage Act of 1753), treats 
other creeds as non-existent. For the dominant class, confor- 
mity to the Established Church is the condition precedent of 
the constitution — for the King in council ae for the King in 
Parliament — recognized by Whigs and Tories alike. 

This welding of the Established Church into the parlia- 
mentary state was the last decisive step towards establishing 
the cohesion and internal harmony, with which an even pulse 
retuma into the life of the nation. And herewith the clergy 
at last ceases to be an agitating element in the struggle for 
power and social interests, and to vaunt itself as being the 
true prop of the throne and order ; but it finds its conserva- 
tive calling again in teachmg and the cure of souls, in repre- 
sentmg the Christian moral law, as it is incorporated in the 
Anglican Church, homogeneous in itself, and intelhgible to the 
minds of the majority of the nation.*** 

In the dignity of their vocation, in political clear-aighted- 
nesB, in patriotism, and in respect for civil society, there was 
probably no clergy in Europe that could equal the Anglican 
clergy, and if their activity was only too intimately bound up 
with the position of the dominant class, yet it was and 
remained a high vocation in its sphere, and of great and 
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important influence upon the present legal order of the State, 
which thus stood on a secure foundation in a uniyersally 
recognized doctrine of the Christian moral law. This posi- 
tion of the State Church was the latest development in the 
organism of parliamentary constitution, but not the last in 
point of efifeotiveness. 
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CHAPTEE LIII. 

IX. tirte delations of ibt OTtoiDn to ^adtamtnt— tS^j^e IBltng 
in Council atOr ^t Btng (n ^arUamtnt 

Upon the thus consolidated basis of the hereditary succession 
of self-government, viz. the ruling class in their Upper and 
Lower House (Chaps, xlv.-lii.), there now becomes developed 
a new position of the royal council as regards Parliament, 
which for more than a hundred years, under the name of a 
" parliamentary government," has as an ideal of a monarchi- 
cal constitutional government, stood before the nations of the 
civilized world as a goal to be attained. 

The Bevolution had preserved the royal office, not as a 
monarchy of divine appointment, but as an hereditary mon- 
archy of human institution, with a parliamentary title, to be 
compared with the accession of Henry the Seventh. The 
English State remained accordingly a monarchy, and indeed 
a constitutional monarchy with a double organization; as 
King in Parliament and as King in council, that is, the King, 
in exercise of the executive power, is bound either to the con- 
sent of the one or to the assistance of the counter-signature 
of the other. The old powers of the Crown still continue, 
though from time to time enlarged, limited, and modified by 
the legislature, that is, by " the King in Parliament." 
These powers have become divided among a number of con- 
stitutional departments (courts, commissions, and boards), all 
at length converging in the " King in council," the King as 
head of the now so-called executive power. The events of 
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1688, however, have produced changes in the relation of tb( 
powers, which also react apon the form of the central admui- 
istration. 

I. The Privy Conncil is still the constitutional seat of the 
Government, but with essential limitatioua of fanctioiiB as 
also of persons. 

The supplementary power of the King in council to issue 
ordinances still continues ; but as the sovereign rights are to 
the widest extent fixed by statute, and become continuously 
more and more fixed, the ordinances are restricted i 
more to colonial and foreign affairs, to executory ordinaQOC 
and instructions to ofBeiais, 

The power of the council to decree extraorditutry me/uurSM 
of temporary government haa not been expressly abolished; 
but, since all power of dispensing with and suspending par- 
liamentary statutes has been taken away, the more important- 
measures pass to Parliament in the form of private bills, etc*^ 

The jurisdiction of the council in civil and criminal caau 
disappeared with the Star Chamber ; all that has remained of'' 
it is only a right of preliminary inquiry. To this were added 
the following further changes : — 

The permanency of the judges' office was made a rule bjt i 
13 WiUiam III. cap. 2; 

The whole police administration, the superior jariBdictidI 
of the local government, the militia, and everything that i 
liable to abuse of power from above, was " de-centralized," 
an endless series of statutes, and placed under a system i 
administrative justice ; 

The Church has attained her independence of the ministi 
in power ; 

The Upper House finally, has become so consolidated, aaj 
enable it to take again, as in the fifteenth century, the poain 
of an independent council of the realm. 

The practical centre of gravity in the governmental ayatfl 
now lies essentially in the deliberation of the King, tonck 
the summoning and dissolution of Parliament, and the I 
to be laid before it. The present council in its deHberatioi 
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deals with meaaurea of foreign and colonial policy, with the 
introduction of new laws, with temporary measurea, and with 
the re -appointment to vacant offices; that is, with business 
for which the ceremonious aittinga of a numerous body appear 
actually neither necessary nor suitable. All functions, for 
which the permanence and the divisiona of a council of the 
realm are esseutial, are (as was already partly the caae in 
the preceding period) actually withdrawn from the council. 

And accordingly the remaining business of the council 
passed to a council of ministera formed of five, seven, or 
more principal members of the council aa "Hia Majesty's 
present government" (cabinet). This method of government, 
which proceeded from the cabinets of Jamea I. "and Charles I., 
from the cabinets or cabals under Charles II. and James II., 
proved itself at the commencement of this period to be the 
only possible form, paying as it did due regard to the 
predominating party in Parliament. Even that great man 
William III. was unable to form a coalition government of 
Whigs and Tories ; in the years 1793-i)G the dissenting 
elements ailcntly retired, until an homogeneous Whig cabinet 
remained. William III. last presided at real deliberations of 
a council. Men became convinced by practical experience 
that the new bills and measures to which the council was now 
- confined, could only be laid before Parliament by a united 
government entertaining the principles it advocated. For 
this reason no aerious attempt was made to return to 
the old course of business in full sittings of the whole council." 
But as nothing has been altered by law in the caaea where, 
according to constitution or law, an order in cnuncil is requisite, 
a nominal royal council is held, to which, besides the ministers 
pro forma, some of the members of the council, who are of 
■ The Aot of Settlomeot Bttemptcd cnundl hb Iiud iti.'ttberut«d upon su<I 
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the same mind as the ministry for the time being, are invited. 
The Privy Council exists now only as a ceremonious sitting 
of the ministry for the formal ratiGcation and publication of 
snob measures as constittitionaliy must proceed from the 
" King in Council." 

To this form of State government is attached the predomi- 
nating influence of Parliament over its members and theiri 
policy. 

II. To the King in Parliament, therefore, all those powei 
are transferred which have been lost by the King in council 
that is to say, the ministers of the Crown, for the time being, 
now need the consent of Parhament to a long series of cases 
which were in former times discharged, as a matter of coarse, 
in the council. 

This new method of government in England in no w»y 
rests npou the normal powers of ForUament, its share in the 
legislation, its voting of supplies, and its right of controlling 
the Government as such had been historically developed since 
the fourteenth century, and fixed by numerous precedents. 
The dynasties of the Tudors and the Stuarts had nevertbelesa 
with this Parliament carried on a monarchical regime, and 
even after the numerous other limitations imposed under 
Charles I. and Charles 11,, a conseientioue monarch might 
have found in the constitution sufficient scope for the exercise 
of his royal power. It was the new position of the Crowi|< 
after the Declaration of Rights that perfectly altered thtf 
position of the King in council, and the King in Parliament, i 

The material point hes in the unalterable truth that every 
political constitution must leave loopholes, which may be 
described as extraordinary powers, dictatorial powers, latent 
powers, or the like, but which ever arise anew from the 
relations of State and society. No human wisdom and fore- 
sight can exhaustively circumscribe supreme power in the 
State by laws or constitutional rules, since the unforeseen 
needs, and even urgent requirements of society, in every short 
period demand new measm-es, for which no sufficient rule has 
as yet been discovered. In the republic, as in the monarehjj 
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this dictatorial power mnst lie on the one side or the other, 
and the element of power that is taken from the one Bide 
must ever be given to the other. Nations which have grown 
np under a monarchical constitution, and have preserved an 
intimate relation to their monarchy, reserve these powers to 
the sovereign in the well-grounded feeling that they rest 
more securely in an institution which in every personal and 
family interest is identical with the permanent welfare and 
prosperity of the country. The English nation, too, has 
adhered to this monarchical tradition up to the furthest 
possible limits. Even after very evil experiences in every 
former century (pp. 117-120) the circle of the ]atent powers 
was carefully, hesitatingly, and almost timidly drawn some- 
what closer by the legal definition of certain points. It was 
the unexampled breach of faith, and perversity of a dynasty 
I throughout three successive generations that made the nation 

» waver in this belief, and brought about that change which, under 
ithe name of the " glorious revolution," deprived the Crown 
of every tittle of extraordinary power, because that power 
bad been abused in the most flagrant manner. Every single 
sentence of the Declaration of Bights was only too much 
justified by preceding events ; but this whole chain of 
negations since the days of Charles I. leads to a materially 
altered system of government. The total result of these 
negations is this, that in every such loophole the powers of 
the Crown have been espressly taken away, and any attempt 
made to exercise such appears as an unequivocal case for an 
impeachment of ministers, and that accordingly every 
remnant of dictatorial power, which can have any practical 
importance in a State system, ia from that time forth denied 
to the King.'* 
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Although according to the doctrines of democracy the powi 
that had thus beeii taken away onglit to have benefited.' 
popular hberty, the result was in reality otherwise. Like' 
" the Bovereignty of the people " itself, the powers which w* 
taken away from the crown fall into the hands of the dominant 
class of society, that iB, in England, to the now fully developed 
rnling class in its perfected parliamentary organization. Bat 
as the needs of the nation continuously grew out of th6 
existing legislation, as the State, j'ear by year, needed nei 
and extraordinary powers, there was nothing left except tl 
the actual goTemment by the King in council should rati 
to the King in Parliament, return so as year by year to 
in a position to cause the necessary means and powers to 
voted by Parliament, and thus to enter into a cootinui 
confidential relationship to FarUament, that is, into a c( 
fitaut dependence upon it. 

But in the eighteenth century there met together a series 
of circumstances which increased to the utmost extent this 
dependence of the Government upon the intentions of Parlia* 
ment. Of these the mention of the following will suffice : — 

Whilst the existence of a standing army was dependent il 
all its needs of resources and legal conditions upon 
annual, perfectly free consent of FarUament, no king 



England could any longer 

Lower Uoubc. The destructire plans 
of Jamea II. ntceaaitaUid. the aimual 
sanctioning of the st&mling army by 
a mutioj bill. The serious abases of 
the admioiab'ntioD Sit last caiie«I the 
bonnJary between legislation and ad- 
miniBtration to be drown in tbis way, 
Uiat everytliing partaking of tlie 
otiaracter of an iocident money biJl, 
or an encroachment upon property, or 
an eiception from tbe common law 
falls within tJie province of private 
and local billu, and thus into the 
flphora of Puiliamont. Bat as finally 
there was not onti of the royal rights 
that had not been abuHotl by the 
Btunits, thosD laws look Dway the 
whole of ^he movabU part of the 
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whether for retaining the hold over Ireland, or for maintain- 
ing the position of the country in Europe, or yet that of the 
empire which bad spread itself throughout every quarter of 
the world. 

Further, the determination by statute of the whole of the 
internal adminietrative law which had gradually increased in 
an unusual degree, called for new statutes from year to year, 
and rendered private and local acta necessary for the smallest 
change in the administrative rales — acts for which the consent 
of Parliament was requisite, whilst under the normal con- 
stitution the ordaining power of the Government, the grant 
of corporative rights, etc., had siif&ced for the current needs, 
And if, further, the normal right of the Parliaments to vote 
tases was in itself compatible with the maintenance of the 
royal prerogative, the Continental wars of England, and later 
the American war, and still more the gigantic struggle with 
the French Revolution, demanded such unheard-of resources 
and loans for the State, that even in the former State of 
the constitution, the monarchy, yiro tempore, would have come 
into an unusual state of dependence upon the tax-voting 
Lower House, 

With an empire in such a critical state, it was only too soon 
perceptible that no royal council was any longer capable of 
conducting the business of guvemment even for a single year 
in antagonism with the Parliament ; the resulting — 
III. Reiution of Ike Cabinet to the Parliament appears for 
lese reasons to be practically necessary as a continuous 
iderstanding between the Government for the time being 
and the " supreme council " of the King in Parliament, which 
latter fi-om its very nature, could only take an informal con- 
idential shape, so far as the initiative of Government measures 
concerned. 
This new relation was necessitated by the now unavoidable 
dependence of every administration upon Parliament, especially 
financial matters. Dependence upon Parliament, however, 
jans dependence upon the majority in the Houses, that is, 
on the parties for the time being predominating iu it. 
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The more difBcult it was to carry through new laws am 
measures in the great representative body of the realm, thj 
more necessary did it become to undertake the task of carrying I 
them tlirOHgh only by the agency of compact parties, nnder ' 
the advice and co-operation of their most able leaders. In 
spite of the counter-endeavoiirs of the Crown, the system of 
party government accordingly came more and more into 
vogue, and in the continual fresh and more critical situations, 
there remained at last no choice but to commit the conduct of 
the affairs of State immediately to the leaders of the most 
strongly organized party. 

The principal danger that attended such party governments 
in former generations was removed by the present form of 
administrative law ; party government was not developed 
until the whole of the internal government of the country 
had been rendered independent of the principles of the 
dominant party. A Whig and a Tory ministry meant under 
these conditions only new schemes of bills, new financial 
measures, and a new line of foreign policy ; whilst the judicial^ 
police, financial, mihtary, and ecclesiastical government kep( 
on its established customary course. 

Thus, after a century, the place of the "confidential men'^l 
in the cabinets of the Stuarts, was taken by the "confidential 
men" of Parliament in the ministry (the cabinet in the 
modem sense). In the first generation of the period thef 
were almost entirely nobles of the Upper House, becanflU 
{in consequence of the Revolution) the dominating infiaene^ 
of great noble families preponderated in the Lower Hoqm 
also. But later, with the increasing competition of the 
principal debaters in the Lower House, the ruling class upon 
its broader basis began to be more independent in the money- 
voting body (as was the case at the time of the Restoration), 
yet still decisively influenced by old and powerful family con- 
nections, such as are generally formed of a fixed and ! 
class -predomina] 

In consequence of the abnormally increased peeaniarj net 
of the country under George III. the central power in tbi 
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8tate had unmistakably fallen into the Lovrer House, and 
for a century past in England the only fear has been not of an 
abuse of the executive power as against the majority, but of 
an abuse of the executive power by the majority. The Parlia- 
ment, and especially the House of Commons, instead of con- 
trolling the government of the State, and calling ministers 
to account, has, in an increasing degree, itself become the 
ruling body. Its majority no longer merely controls the 
central government, hut even designates the rulers them- 
selves. The legal responsibility retires before a "political" 
responsibility, that is, before a system of change of ministry 
dependent on the relations of parties in tbe Lower House.**" 
The rapid alternation of these party ministries is not owing 
to a general " constitutional " principle, hut once again to the 
peculiar position of the British empire. There have been, 
since the commencement of the parhamentary method of 
government, only a few epochs, in which a permanent policy 
has been clearly and fixedly laid down for a government : the 
epoch of the consolidation of party government under tbe 
House of Hanover (Walpole's ministry), and the struggle 
against the French revolution and the Napoleonic hegemony 
(Pitt's ministry). But as a rule the position of tbe British 
empire throughout the world in its great changes of political 
and commercial relations to foreign countries, and to the 
colonies, as well as the very heterogeneous composition of the 
elements of the empire, necessitated such a frequent change 
of measures, that the laboriously settled programmes of party 
leaders and parties could not suffice for the new position of 
affairs. A short continuance of the ministries in power was 
accordingly the rule even in the eighteenth century. At every 
fresh change, however, the experience was repeated that the 
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brought in the first genemtion nR«r and the t«niptatioD to surh nbuee wae, 
the retolntinn ngninat the highest in face ofa predomiuatiDg majority 
Mirvaiita nf the Cronn id fln«En caaoa, Parlinnient, very unall. 



iHilrtted initanco* : for ginso that time, 

owing tn the cJifingo in the position of 

the MiniBtr;. a dirert abuao of the 

power was almost impossibie, 



but I 



tjut I 



only i 



. few 




Bity of action could only be attained if the ministr 
in office wa3 composed of men who were agreed in ptincipld 
ae to tbe chief measures to be adopted by the ministry, and 
who on these points already commanded, or bad tbe means 
to command, a majority in both Houbcb. 

In no one of these stages of development did the new 
method of government depend upon law, but everywhere upon 
a tacit understanding between the leading statesmen and tbe 
opposition, that is, upon the acknowledgment that a govern- 
ment of Great Britain by both Houses of Parliament conld 
only be carried on upon these lines. 
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Note to CaiPTBi Lin.— Whether 
gopemmeal by it fnbiaet a rontrliiu- 
tional or uneonalUatioaal baa lieen 
the subjoct of politics! controver- 
riea. A coireful exmninatloa uf the 
question 1« to be found in Hallniii, 
"Const. Hist.," iii. o, iv. It ifl true 
that ua Engliih law locognizei n 
vuliLtiot SB & oonstitutinnBl bodr, that 
Ibo moQiborB, oa melul>era of Budi 
caliiniit, have no legal ligbta ol dutius 
wliatBoerer, but solelj ea members of 
tbu PtJTT Council. The eiisteooc of a 
cabinet !■ deckrcd b7 no official act, 
and ila members are not made knonn 
to the public, to the nathorities ^ tbe 
Static, or to Parliament. BhiDhstolie 
and De Lolme, in their treatisoa, do aot 
even meulioD the name "cabinet." It 
is also true, that the roBponaibilitj of 
the iniaJRlers is in some measure 
rolieyed by the fcrmiesanoas of this 
council of ministerB, of whoae prooeed- 
iiiga no offlciat record ii ironl to be 
kept. A tegal role, as (o what members, 
how men; membora, and with whut 
forms are to be summoned to the council, 
bad never existed, and from the nature 
of the case ouuld not well be prescribed 
for a Privj Council of Uie King. The 
gradations of tbe signet, the privy seal, 
and the groat seal ncceasitato that a 
person Dan never be wanUng to beiir 
the political responsibility. From tbe 
nature of the case tbe prestMiI form of 
traosootioQ between a ministry and Ihe 
majariticaoflno Houbm of Par) iament us 
to the iuitlstive in govrmtnent meoiuret 
could be as little 6111I by Ian as the 
forms of negotiation wi til foreign powers 
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ings and the traditions of the monacelo 
But he himaelf in Ihe course of tinii 
be<sme coaviu(«d thnt the initiative ■>! 
new measures in this State conld onl> 
proceed from party ministries esseu- 
tialiy nniCed in llieir intentions, au'i 
ji'ith a united aclieme of action. lie 
tacitly permilltd tliat only attit.' 
members and a few other mciDbpiB ot 
their confidence ahonld be BUnunoneil 

Sw /urma lo the sittings of tbe Prirj 
ouncit, and in like manner the oppa. 
sition conceded the point. Since thai 
time thu practice has been obaemi] 
which silently excluded the nnn-ooii- 
fidtntial memben from the deliberib 
tioDs of the council. Once more, ai 
the deathbed of Queen Anue, wob thr 
old oonstitntion in some measutv rv- 
vivod. Bolingbroke and his adherenlji 
in the cabinet hod already TCaolTcd 
upon Uie snccoMion of ttie Btuarts, 
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when the Dukes of Argyle and Somer- 
set suddenly made their appearance in 
the council chamber, took their places, 
and declared that in view of the dan- 
gerous state of the Queen, although 
not specially summoned, they offered 
their assistance. Thev proposed that 
the royal physicians be heard, upon 
whose report it was resolved at once 
to appoint to the office of Lord of the 
Treasury, and to propose to her Majesty 
the Duke of Shrewsbury in that capa- 
city. Here was again an open place 
left for the latent powers of the King 
in council. On George the First's 
accession the Privy Council was dis- 
solved, and a new one formed of thirty- 
three members; but it was again re- 
solved that only eight members should 



belong to the cabinet (Nottingham, 
Sunderland, Somers, Halifax, Towns- 
hend, Stanhope, the Lord Chancellor, 
and Marlborough). Sinoe then the 
number of the nominal members of 
the council has steadily increased by 
members of former ministries and the 
honorary Privy Councillors being 
habitually continued in the list, and 
also re-confirmed after the accession of 
a new sovereign, so that at the present 
day the list contains more than two 
himdred persons, among whom a cor- 
porate discharge of business would be 
practically impossible. As to the func- 
tions of the Privy Council as they are 
now, and its divisions, cf. Gneist, 
»* Englisches Verwaltungsrecht," vol. 
iL.pp. 72e-761. 
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CHAPTER LIV. 

^i)e Btesolution of tjbe CEfrtat (QWitt%—Wbt Sransftfon 
to tl)e iVtoUnn iVttnfstertal S&gstem. 

A FURTHER consequence of the transformation of the Privy 
Council into a movable cabinet was the slowly but steadily 
progressing absorption of the historical great offices into the 
modern system of a ministerial administration, which becomes 
more and more bureaucratic in its character, and which, 
besides the minister, generally receives from the Upper or the 
Lower House one or two members of ParUament as represen- 
tatives of the department. 

The cabinet was at first formed almost exclusively of mem- 
bers of high nobility. The predominating regard paid to the 
Upper House was not only rendered requisite by the necessity 
of its consent to every important measure, but also in an even 
greater degree by the increased influence of the great families 
during the revolutionary period, families, themselves the heads 
of the ruling class, who by their mutual connections and local 
influence in the county and borough towns, represented the 
most compact power in the State. Gradually, however, the 
necessary consideration due to the body of the Lower House 
asserted itself, and Walpole, who was at first only appointed 
paymaster-general, obtained after 1721 even the leadership 
of the cabinet. From that time forth it became the custom to 
give certain principal debaters a seat in the cabinet, and now 
a system of the distribution of the offices was formed 
generally on the following lines : — 
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The court ojkfis are still engrossed by the heads of noble 
families, or their relations ; without any direct share, indeed, 
in the conduct of business, but with a high honorary rank, 
considerable salaries, and an assured influence at court. 

The great offi.ces of Slate always fall to a great extent to 
the noble members of the dominant party, who have also in- 
fluence in Parliament, special regard being paid to the party 
relations of the Lower House ; for this reason, in the eighteenth 
century, a considerable number of ministerial offices are also 
given to members of the Lower House, who do not belong to 
the peerage. 

A change of ministry is followed, according to party usage, 
by changes in the representative court oEBces, in the under 
eeeretary ships, and in some subordinate offices (altogether 
about half a hundred), whilst in the permanent service, only 
those offices which become vacant in the course of the period 
of the adnimistration fall to the patronage of the ministry and 
its friends.* 

The arrangement in detail was carried out according to a 
gradually estabUshed practice by the leader of the party, 
authorized by the Crown, due regard being naturally paid to 
the merits of rising members ; firstly, to merits in parlia- 
mentary debate, and secondarily, also to merits in administra- 
tion. Siuce the share of the members of the Lower House 
has increased, a homo noviis occurs now and then among the 
leaders of the party. In order, however, to give greater 
elasticity and solidarity to the cabinet, an important change 
was seen to be necessary — viz. the dissolution of the old 
great offices ; — which necessitates once more a reference to 
■4he offices of the Privy Council in its old organization. 

To the Lord Chancellor have been delegated numerous 
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parativct; unneceaHtr; offices trith 
nigh Mlaries were retaiuad and Tariona 
new ones created, to drftw tliememlwrB 
ofthe Upper and Lower HouMinto the 
temporary odminiBttBtiOD and into ita 
interests. To ohoraoteriEe the method 
or thle central udniini«tnilion I add in 
the rollowing notes oetlAin dat«B fnuu 
the middle of the period (1755J. 



416 



Constitutional History of England. 



other powers in addition to his original fmiction». He can, 
therefore, of course, only personally administer hia judicial 
office in the most important cases. Beside him, the Master 
of the Rolls holds a separate court as Vice-Cbaneellor; his 
Masters in Chancery become counsellors making reports upon 
the higher judicial and official hnsinesa. The rest of the 
enormous mass of business is carried on as usual in permanent 
offices. The Lord Chancellors, who go out of office with the 
parties, eiercise, as Bueh, no important infiuonce upon the 
administration, but they have the patronage of s very large 
number of highly paid offices. (1) 

2. The Lord Treasurer in the eighteenth century appears as 
a rule the leading Minister of State. As the Lower House 
disposes of the national purse, a strong representation of the 
commoners was necessary in this department. Since George 
L, therefore, the powers of the Lord Treasurer were made over 
to a body, consisting of — 

(1) A First Lord Commissioner, either a peer or a commoner. 

(2) Three or four Junior Lords; among them, if possible, a 
Scotch and an Irish member. 

(3) The Chancellor of the Easchequer, who is the second 
principal member of the commission, and always a member of 
the Lower House, This constitution of the central depart- 
ments as a board is, however, now merely a nucleus for the 
formation of a number of higher offices. The First Lord has 
as a rule, as presiding minister, the general control of ttk^| 
administration, without any special connection with ^^| 



(I) Tho departineiit of tho I.nrd 
Clmiinellor with iti pcrmnncnt buteana 
JB Bcarcel; mnterinU; altered bj a 
chnngo orport; miniBtriefl. It is greatly 
to the honour of the ruling cIosb. and 
of the legal profdBaion, tbat this girakt 
Chaucullor has always pn'SBrseil tho 
spirit of judicial udminiBtration. Out 
of regard to the Upper House, in which 
-ha presideB, tbe Lord Chancellor a 
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petrage. At times thiB office also ia 
' ' ' * ' 1, and tben a com- 



rl of tho 



I.oni Chanocllor" coosiatcd in 17H<I^" 
tlie Loni C'liBniieili)r. the Earl of Hard- 
wicke (at a salary nf £'>]00 and fees: 
togethar more than £7aiXl., the Hasttc 
of the RoUb, tirt'lve miuters in Oban- 
cory. B principal regiatnu-. the Dnkeo^J 
St Albans, wltb two depntiM^ |1 
cleTlc of the hanuper (ths DdIeb J 
Chnndos) and deputie*, ' ' 
than oDc hundreil officials in 
flervioe). Tbo Duchy of L 
tains aa iniitatioo of tbe Chanoe. 
a Email scale, altogetbet about ti 



The Modern Ministerial System. 



417 



I 



fiiiancial department. Tho Junior Lords are confidential 
men selected from Parliament, who confine themselves to 
counter-signing important decrees. The head of the finance 
department is the Chanceiloi' of the Excheqner alone. If 
the Premier {First Lord of the Treasury) is a member of 
the Lower House, he can be at the same time Chancellor of 
the Exchequer; if he is a peer, the ofliceH are always diBtinct.(2) 

3. The I^rd President nf the Couiieil loses with the council 
hig former importance. Hie ofBce is an honorary one, like 
that of a minister witliout a portfolio, and of itself is of no 
decisive influence upon State business. 

4. The Lord Privy Seal seals the orders or warrants for the 
great seal, and accordingly ia a controller of the ministerial 
course of business, without a separate administrative depart- 
ment. 

5. The Lord Chamherhin's functions are those of superinten- 
dent and censor of theatres. 

6. The ofiice of Lord Hi<jh. Constahle has ceased to exist. 

7. The Earl Marshal is head of the Herald's Office, 

8. The ofScfl of the Lord High Admiral has resigned its 
judicial business to the Court of Admiralty ; for the admini- 



(2) Tlic departmont of Ibo Trca«n(j 
ioclndee, as a rule, the Prime Minialcr. 
First Lord of the Treasury, niiil the 
OhaoKellor of the Eichtquer, in tho 
nipacit; nf Biiniater of finance. The 
old Exchequer still coDtinaea at a very 
cuttibroiiB genenil fiunncial control with 
numsroun offices, nhicli arc duw ia 
great neiuure ainecares for members 
of Pnrliaropnt. and in part also are 
fetidal hereditary offli'cs. In the year 
1 755 the Treaaary oonuisted of a Pint 
LoFd, the Duko of Newcastle (£8000), 
tkree Juitiar Ziorde (tlie Knrl of Dnrling- 
_ ton. Viscount Dupplin, R. Nugent), 
I tad the ChancelloT of the Exeheqner 
I 0jegge). Tlie Rxchoquer coDsisted 
et tbe audiUtr (the Earl of Lincoln), 
ihe ritrlc of Ww pdU (Kir Edward Wal- 
pole).th<.'/Qur tetlen (the Earl of Mac 
olasflvld. Hon. T. I'owtiBhond, Viwoiitit 
BuTBtvn, and H. Walpole), ouch with 
a depoiy: the (wi (AomW'nini, Hir 
). Htowarl. and Sir W. Ashliurulium, 
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«ech with n deputy : several offioers of 
the Excheqtier department, the miher 
of the Exchtquer (H. Walpole), pay- 
niBBterB, and eo on. In the year 17H0 
the auditor of the Exchequer received 
as pa; £H,OGO, vacli of tbe fonr 
tellers £l(riS. the clerk of Iho pells 
£75117. To the tuwount side belunc 
twelve fiir the moat put very ancient 
offlcM. Still wore numorouB are the 
independently tomiDcl undet-depwt- 
menls of tbe Treasury : Iho upper custom 
aflioe, tbe geueral exoise office, tho eolt 
commisBiou, stain p office, land-lax 
commission, general poet-office, and 
mint. Certain heads of tho under 
departmontB (such as the department 
of Ilio demosncB and forests, and tlia 
board of works) received occasionally 
a seul in the cabinet. InaludiuR tho 
under dupartmcnts, tlie whole staff wm 
to enurmoui, that the Tniatury alnno 
iuclodod abont half of the whole civil 
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strative control, an Admiralty Office has been formed, con- 
sisting of a First Lord of the Admiralty, and six Junior Lords 
with a deliberative vote ; all of whom go out of office with the 
ministry. (3) 

9, 10. The Lord High Steward as active chief, and the 
Lord Chamberlain for the court department of the wardrobe, 
chaplains, physicians, etc., belong entirely to the royal house- 
hold. 

11* The Ordnance Office has consisted unchanged since 
Charles the Second's time, of the Master of the Ordnance, 
and jGive members, usually of Parliament, all changing with 
the ministry. (4) 

Still retaining their names, titles, pay and fees, four chief 
departments of State have sprung from the old great offices. 

(1) A j)rincipal Department of State and Finance. 

(2) A Department of the Lord Cliancellor. 

(3) An Admiralty. 

(4) An Ordnance Department. 

To these departments are added others, which are formed 
by dividing the department of the Secretary of State. From 
the original position of a cabinet-councillor, the Secretary of 
State came to conduct correspondence in the name of the 
King with the local boards touching measures of internal 
government and police, and to correspond with foreign envoys 
and foreign cabinets, — functions which, in consequence of the 
altered position of the cabinet, were inseparable from parlia- 



(3) The Admiralty Department con- 
eibted in 1755 of seven lords com- 
missioners (£1000). To this depart- 
ment belongs a list of six admirals, 
nine vice-admirals, six rear-admirals, 
and 237 captains. The Navy Com- 
mission consisted of a comptroller of 
the navy, nine higher officials, and 
thirteen local boards for the arsenals ; 
the victnallinp department of the navy 
consisted of seven commissioners, the 
treasurer of the navy, etc. 

(4) The department of Master of 
the Ordnance existed formerly under 
the Duke of INIarlborough in a'manner 
that at once gives an idea of the Whig 



administration of those times. The 
duke was Master of the Ordnance with 
£3000 salary, £1825 travelling ex- 
penses, £1000 representation monev, 
and £2000 as colonel of the foot guards 
(besides £7000 as plenipotentiary of 
the Netherlands, £10,000 as commander 
of two armies, £10,000 as commander of 
the Dutch troops, £15,000 percentage 
from the hired soldiery, £5000 pension ; 
the Duchess held four court offices and 
a pension together amounting to 
£9500). The military branch of the 
ordnance office includes a chief of the 
engineers, eight directors, etc., and the 
whole artillery. 
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mentary party government. Immediately after the Eevolution, 
the Secretaryship of State, as an important office for a 
high peer belonging to the dominant party, was divided be- 
tween a first and second eeeretary. Under George I. the first 
Secretary of State, Lord Townsbend, was even regarded as 
Prime Minister. After the union with Scotland, a third 
Secretary of State was appointed, for Scottish affairs ; but 
his ofSee was abolished after 17-(G. In the year 1768 a third 
Secretary of State was created for the American colonies, but 
his office was abohshed in 1781. Meanwhile, by aiTangement 
between the two chief Secretaries of State, a division of the 
business was effected, into a north and south department. In 
the year 1781 a eystematic division into a home department 
and a foreign department was at last effected. In the year 
1794 the relations with France necessitated again the appoint- 
ment of a third Secretary of State, for war, to whom in 1801 
was entrusted also the administration of the colonies. Ac- 
cordingly at the close of the period, out of the Secretaryship 
of State there had proceeded three further chief principal 



(5) A Piinripql Secretary of Stale for the Home Dcpurt- 
ment, (5) 

(6) A Principal Secretary of State for the Foreign Depart- 
ment, to whom the diplomatic and consular system was sub- 
ordinated. (6) 

(S) Abont the middle of tbe eigh- 
teenth contnry Ihe Secreiaryship of 
Btete itill forma a vbole in tha tease 
that the geogm])fiical division pro- 
dominHtaa, and tbe division of biuduew 
ii subordinate. To Ihenortliom depart- 
n»nt 1j«lon^ nine eiivoya and miniftcrii 
pkuupotontuiiy. to tho aouthprn depart- 
' a like uutnlja'. eddid to thcaa 



I'bo pay of a. Heclo- 
tu7 of Statu wag in ITD5 ftiixt at 
£0000, Tbildt uudor EliTTiln'tit il biul 
only amounted la £100 nitb frw tabio. 
Since the ByNtematio separation of tbe 
gecietajjeliip of 8talo for tbe Uume 
Dcponment and for Foreign AffuirB, 
•inoe 1782, tbe homo deportmetit con- 



Biata in a very simple form of the Princi- 
pal Secretary, two under SctrctaLri^ of 
State auJ a moderate Btaff ot clerks. 
Connected with it is a scrips of fuuc- 
tioDB concerning tho BdiniQiatmtion of 
penal juKtico, which with us in Ger- 
many are nsaigned to the mioiatry of 
justice, whilst in Englacd the offico of 
Lord Cliancellor is essentially oontined 
to tha province of civil justice. By 
being combined with Ibe borne depart- 
oonl, criminal prosecntious and the 
carrying out of the sentence of the Uir 
especially gained a mure elastic form. 

(6) The foreign departmcul eotisistod 
since 1782 likewige of one Principal 
Secretary, two under aocretaiiea, etc 
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(7) -4 Principal Secrctan/ of State for War and tfu Colonies 
(since 181G principally confined to the adminiBtration of the 
Colonies). (7) 

Every Becretary of State haa as a rule two Gecretaries, 
who here receive the title of under secrefary. Bat still the 
secretaries of State in the eye of the law are only considered 
as one person ; the distribution of business among them is, 
accordingly, a matter of administrative arrangement. 

In the nineteenth century, I may say at once, this process 
has been continued by the further division of the Secretary: 
ship of State, and by the formation of central boards for 
branches of a newly organized administration by parliamem 
legislation (parUamentary boards). There have been ad( 
in particular — 

(8) A Secretary for War who combines the old oi 
office and sundry under departments in a single minisl 
department. 

(9) A Secretary of State for India, after the older control 
office for the government of India had developed into a burei 
cratic ministerial department. 

(10) A Chief Secretary of SbHc for Ireland. 
From an extension of the poor office in our own day a^ 

central board has proceeded for the modern system of local 
administration by district boards (Local Oovernment Board). 
Under the name of committees of the Privy Coitneil, a Minister 
for Trade and a Minister of National Education have 



depart- 
loditor- 



(7) The department o( BeoreUry for 
tho Colonies tied Vfai woa bo coneti- 
tuted, thai HOiuctimes the colonii^sireTe 
the chief, and tho war Bduunistration 
the aeoondary dopaitment, nnd Bome- 
timesuM oiraj. Tothecolimioldepf 
ment belonged, in 1755, 
General or Ihe Plan tation8(H.Wa1pole), 
twentj-one {tovemora with vipe-govem- 
ors, oommaodin^ officers, judges. And 
BltomieB-guuerul. The paid army waa 
ID 175S under tvio civil chieCs of second 
grade, the Beffrelury ut War, and the 
Paymaiiter-GeTicml. The Serrotary at 
War (Henry Fcix), and Iho PaymnBter- 
Gencral (W. I'ill), form together tho 



bee^H 



^eral deiiartmeot of war. Here ar 
in aU administrations of pnblio miKieT 
tho salaiios were exoeodingly high, and 
were fuiiher iooreaaed by the bnlann» 
which the officials in oonBeqaence nf 
long delay ia payments often retkinad 
in thoir hands fur years and i "~ 
make use of. The Paymaslcr.Oel 
for instanon, iu 1781 had £3061 s 
but his balances for the tnelre pi 
ine years amounted lo £558,898. 
chief clerk had X460, which by 
rose to £7159. A gnrvey for 

time ia (fiven by Geialor, "Goaohi 

OronsbrittaniacheD der Kricggniaoht' 
(1784). 
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created. All new formations, however, follow the bureau- 
cratic system of departments* According to the arrangement 
of the cabinet for the time being, moreover, the Postmaster- 
General, the Paymaster-General, the Chancellor of the Duchy 
of Lancaster, and other officials of the second order can be 
favoured with a seat in the cabinet, and be also made 
members of the cabinet without portfolios, so that in the last 
century the number of members with a voice in the cabinet 
fluctuates between 10 and 17, and as a rule between 12 and 
15. As well with regard to an easier arrangement in distri- 
buting the places in the ministry, as also with regard to the 
necessity of giving an elastic form to the ministerial adminis- 
tration in an era of reforms, the determining of the com- 
petence of the central boards by law has been avoided as 
much as possible, the distribution of business among all 
^'secretaries of State" being rather regarded as a matter 
purely of internal administration ; and in other respects also 
a definition of the department by the legislature has been 
avoided as much as possible.** 

** This qnestion of constitutional cially treated by Oneist, ** G^esetz ond 
law, which has been the object of much Budget " (1879. Abhandlung, ii.). 
^discussion in Germany, has been spe- 
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CHAPTER LV. 

^i)e Jpormation of ^arliamentarg parties. 

As the dependence of the central Government npon Parliament 
has led in logical consistency to changes of ministries, so 
also the ascendancy of the Lower House led to the fixed 
organization of two parliamentary parties, which have since 
the beginning of this epoch alternately taken the reins of 
Government, the coalition ministries formed of both parties 
each time representing only a short period. 

This party formation is the expression of the fixed political 
and social order, as it had now become perfected. It pre- 
supposes a constitution recognized by all parties, the uncon- 
tested position of a ruling class, and the internal harmony 
in the intermediate links of local Government, as well as the 
blending of the executive power with an ecclesiastical system 
recognized as a national Church. So soon as this unity in 
head and limbs has been attained, the fundamental conceptions 
of the State appear in the simplest possible form as two parties. 

The philosophical ideals of a perfect political system, 
which without party strife shall unite together the natural 
diversities of a popular will to a one-minded and undivided 
will — be it republic or monarchy, democracy or aristocracy — 
are based on a misconception of human nature. Man, as a 
sentient animal, with his various necessities, is at all times 
and in all places dependent upon the outward goods of nature, 
the acquisition, possession, and enjoyment of which invariably 
forges a chain of relations of dependence, which in innumerable 
combinations form the firm strata of societj', in which the 
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individual ivith his family, and every wider community finds 
itself planted and bound in perpetual conflict with the 
iiiterest8 of others. In this perpetual struggle for existence^ 
in the constant endeavour to possesa and to enjoy, to exclude 
others from this possession and enjoyment, and in the con- 
stant interest in getting rid of or diminishing personal depen- 
dence, and in consolidating and extending the dependence of 
others, every nation attains and aaaerts the greatest possible 
measure of human liberty only in subordination to the absolute 
commands of a moral law in the Church and of a fixed 
external legal order in the State. 

After bitter struggles the English nation had at last suc- 
ceeded in reconciling the violent antagonism between society. 
State, and Church by internal perfection of structm-al cohesion. 
But that which had been thus united was and remained n 
twofold organism, built up of political and social elements, 
in the whole as in part, and therefore in as constant movement 
as the life of the individual, and on that very account the 
subject of a double conception and double direction of effort, 
according as the State is looked at from above or from 
below, according as the necessary unity of the political will, 
or the free will of the individual is taken as the starting 
point, according as the sovereign right of the supreme ruler, 
or the rights and liberties of the people are regarded as tbo 
highest principle of the whole. In the Long Parliament of 
Charles XL the great parties had become definitely distinct. 
The web of religious and pohtical views, obscure in the 
civil wars and in the time of the Eepublie, has now become 
disentangled into two fundamental systems, which since 1680 
find their popular expression in the party names of Whigs 
and Tories. As since the days of Magna Charta, with the 
development of self-government, of the Great Council and of 
Parliaments, the English conception of domestic policy is 
characterized by practically grappling with its immediate 
tasks, 80 after two generations of conflict between the ex- 
tremes of Puritan and High Church theories, the pre- 
dominating conception returned to that realistic tendency. 
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which conceives of and formulates political qnestioas pi 

according to tho eiperiences of its own past. 

The united gentry had overcome James II. The constitn- 
tions of Parliament, the county, and the corporations, as weD 
as the whole legal system of the country, was declared to 
be inviolable by royal prerogative. The mutuality of the 
relation of rights and duties between the people and the 
Crown had, owing to the open breach of it on one side, again 
come to be clearly understood, and enforced as an " original 
contract " between King and people. The inviolability of 
the popular rights had even been sanctioned by the expulsion 
of a dj-nasty, and the legality of this event had become 
a necessary condition of the existing constitution. In the 
eyes of the one party this appeared to be the highest principle 
of civil liberty in the State : — the right of resUtam-e to the 
Crown in the event of unconstitutional encroachments 
resistance — the watchword of the Whigs. 

On the other hand, it is after all only the ruling class 
actually exercises political rights. It controls the ce: 
administration through Parliament and tho county throi 
the office of justice of the peace. It needs accordingly a si 
tioning authority in order to command the obedience of 
lower claeaes. The million does not regard it as a ruler in its 
own right ; it merely exercises its powers in the name of the 
King in Parliament and the King in council. Only as far 
the reigning class itself obeys a moral law, which is im 
porated for all classes ahke in the Church of England, is 
moral use of its power guaranteed ; as on the other side 
the mass of the people obedience arises not so much from 
commandment of reason as from a feeUng of duty and beli* 
In the eyes of the other party the highest principle was" 
" Throne and Altar," or rather, with an intentional reversion 
of the words, Church and Crown — the watchword of the Tories." 



the 

1 



* DurftiB the p'vil vox Catalieraand 
Iloaiidheads vera diatingaisliod : in 
Iho iDiTemeQts of the ReBlomtion, 
ItnyaliBtB ami Fresbytoriamr, the mrart 
Had country party ; at lije time or tlio 



Exclusion Bill Pctitionen i 
honors ; Btid immodiately folloiri 
Uireu, Whiga and Tories, which n 
first used ns terms of contom 
elections oflUSO. 
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Both parly principles are reflexes of one and the same 
condition of things, linked together like the actual State and 
society in England. They are the conflicting creeds of the 
Middle Ages, which survive in a higher developmeut in these 
parties : in the Tories the idea, inherited from the Church, 
of the necessity of a firmly established permanent executive 
power as the basis of civil order ; in the Whigs the confederate 
ideas of the Germanic community as the basis of constitu- 
tional liberties. The political ideas 'which in the Middle 
Ages were divided between imperinm and sacerdotium have 
now become fundameutal conceptions within the political 
unity of the State. Both parties accordingly recognize each 
other, however far their ideas concerning the development of 
the constitution and the policy of the administration may 
difi"er. 

Under the names of Whigs and Tories, throughout the whole 
of the eighteenth century, the wealthy classes gave the 
Government its policy — closely bound up with hereditary 
femily traditions and the social interests of the gentry. The 
battle cries of the parties were at the commencement of the 
century still resistance and non-resistance ; then the Stuarts 
and Hanover, then the American war, and then the French 
revolution. During the greater part of the century the Whig 
Government, with its recollections of the encroachments of the 
Crown, was on the whole in an ascendency ; during the last 
decades of that century, when the obedience of the lower 
classes was distrusted, the Tory Government decidedly pre- 
dominated. But both parties are primarily factors of the 
ruling class, with great noble famiHes at their heads. In the 
parliamentary elections a fluctuating majority is seen in the 
wider circles of the gentry and the enfranchised middle classes, 
which is not accidental, but in visible connection with neces- 
sary movements of the legislation, and the financial and foreign 
pohcy. Naturally, the views of the individual regarding the 
State are determined by individual experiences of life and by 
the general tendencies of the human mind ; in this sense a 
Whig or Tory tendency may be found in every social group 
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and in every individual. England's past has displayed iu 
this matter a two-sided view, in exceedingly rich and vivid 
pictures, in which Bometimea fear of " unbridled licence 
the people, and Bometimes fear of " encroachinenta " of thi 
Government obtained the upper hand. 

The reasons urged in support of these theories are in 
harmony with the state of culture of the times. The theo- 
logieal reasons, from the standpoint of the Episcopalians and 
the Puritans, had in the course of the civil war and the Re- 
public become much secularized. What still remained of them 
after the Eostoration is less an expression of religious convic- 
tion, than the affected party language of a political clergy. 
The theory then prevailing derives the system of political 
government from the nature of mankind. On the one side, 
from the nature of freewill, was evolved the theory of " Stato 
contract," which in Locke's system is an abstraction of the 
English county and parliamentary constitution; on the other 
side a system of inherited "authority" is derived from the 
feeling of dependence and from the necessity of government 
which inevitably results from the nature of society. The 
influence of wealth upon the form of the State had not as 
yet in England attained to a systematic conception, but etiU 
lived in the consciousness of the nation as an important factor, 
after the experiences of the constitutional struggles. In 
Hobbes, the fundamental conception is clearly abstracted from 
the impressions of the civil war. This empirically national 
tendency has, since the seventeenth century, given both 
parties an historical point of view, the standard of whicli 
the one side was the sovereign power of the Norman kings, 
on the other the traditional liberty of the Saxon commuuitli 
But the enormous number of precedents was subjected 
such a various classification according to previously adopi 
points of view, that even history, under the hands of parti 
changed its form, and the experiences of the past were no si 
guide for the 
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Though the leading Bpirits both m Church and State 
regularly move in one paxty direction, yet the policy of both 
parties was Hmited by the administration of justice, and its 
further development into jm:isprudence. Tho conservative 
feature of the constitution of Parliament, which accumulates 
customary law and statutes from generation to generation, 
and makes all changes in them deiiendent upon the agi-ee- 
ment of all three factors of the legislature, had left behind a 
positive system of legal principles, which in definiteness left 
mnch, in specialty little, to be desired. Upon this given basis 
both parties found their hold. Both alike condemned tho 
Stuarts* treatment of the tribunals, and by tacit agreement 
pot on end to the abuse of the judicial power to serve party 
ends. With this century there begins for England a new era 
of judicial purity. A feeling engendered of bitter experience 
withheld the parties from meddling with the time-honoured 
constitution of the tribunals, and the legal institutions. In 
them was found the buttress of public and private law, as 



I 



foleDt baaing goTcnimcnt upoD tho 
nature of tho bumau wilt, do not so 
entirely io EnBlaud, as no the Cnnti- 
neiit. DTerlDok tlie fact that the Statu 
is uo product of the abitruot nill, bnt 
tbat it leets like the individual man 
upon the liasis of property and labour, 
and npou tho needs. iiileroalB, classea, 
and ranks thereby produced. For thia 
leuou, in the ■evctiteeDtb (?ontury, tho 
hiitorlcal method hpKan. In thia direc- 
tion tho workfl of Sclden, Pryonc, 
Cotton, and olhen are of loiting value, 
bnl they hold too much to the ox- 
tenml appearanoe or the precodente. 
The one-aided dednctions which (for 
Initance) Biudy aud his school drew 
from true facts, oiade it a national 
duly to urgae away the nholo form of 
the Nomiau State by asaigning !« old 
indelluite oipreBsiotm the luler par- 
liameaturj meaning, taking oortoin 
maiinia from tho connection Bubsiating 
between various gmemtious, and bind- 
ing tliem tt^otbei by tho logio of later 
juriBprndeucc. This picture, devoid 
BS it was of perapectivo, woa called in 
England the "hialory of law.' It 
hu found for the Lower as wdl as for 



the Upper House a liigklj rcapcotable 
genealogical tree; its pious forgeries 
teach back oven into tho tkirleenth 
century (madut Uneadi jiorliaiaeiUtun). 
"Tbos, in our country,' says Macau- 
lay, "Ibe deareat interealu of parties 
have &eqnentlj been xluked on the 
rcBulta of the rtsearobei of antiquariea. 
Tho insTttable consequence was, that 
our antiquaries conducted their re- 
seoroheB in the spirit of partisans. It 
is tlicrefare not snrpriaing that those 
who have written conoeming Uic limits 
of pierogative and liberty in tho old 
polity of England should have geno- 
rally shown the temper, not of judges, 
but of angry and oncondid advocates. 
. . . With such feelings, both parties 
looked into the chroniclea of the Middlo 
Ages. Both readily found what they 
sought, and both obetiuately refused Ut 
■ee anything but what they sought" 
(" History of Enghind," o. L). A prin- 
cipal magazine lor tbwe argumunts ia 
TyrreU, BibliolliKa JuHdva. 1C9*. 
As to the English party literature 

Snerally, cF, IL v. Mahl. " Litteratur 
r Staats-WisscDBchaflen," vol. tl. pp. 
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well as a judicial firmness of character, which among the 
conflicts of the da; estabhshed and developed the existing 
law. The commentators upon English law endeavour to 
shape their matter in some measure according to principal 
points of view and maxims. From laws, precedents, and 
leading judgments there becomes formed a continually pro- 
gressing, judge-made law, similarly to the manner in which 
the Roman jiirispnidence developed its law from the ratio and 
from an originally scanty legislation, A systematic support 
was finally given to it by Blackstone's celebrated commenta- 
ries.*'" The chief merits of this work are impartiality and 
perspicuous and pleasing description, together with a wonder- 
ful optimism of feeling which could, in a time of the open 
corruption of a Whig administration, form an ideal of the 
English constitution. Although the real practical basis of 
the English political life, self-government and the adminis- 
trative organism are only fragmentarily treated, yet this 
treatise has, owing to its connection with a classical educa- 
tion and Montesquieu's division of powers, entirely infln- 
enced continental ideas of the English constitution down tej 
the present day. ■ 



"■ The pnrtv colonring of the hls- 
torica], pbilciBO|>Iiical,aiid religiniu con- 
ception gave the \eg»i pTolvemon, which 
was kept difltiuot from both nniveni- 
ties, it« high impoitaneD for the public 
Uw. Bat M tbD dMitdDRB und groutida 
for the deciiions of the Eogliidi jurit 
auetorti in their great oollecttaoB were 
iuaccesidble to the Continent, the 
ayateumtic compilation iu Blackstone 
becomo 111 most tlieon1y«ourceof know- 
ledgo far the European world. Its 
merits do not lie in compKhensivo his- 
tnriCKl inTeetigBtioD, nor in depth of 
philosophio tlieoiieB. but in the im- 



partiality wliich paja duo defereneo t** 
the ODDstitutional advocates of both 
lurtiee, and nfter veighing the pro* 
and eoiu, the facta and tbu reasons, the 
precedents of ancieal limee, tlie Middle 
Ages, and modern times, draws eon- 
clusiooB aoconliag to the caitam of 
the judicial office. The cleomeeeand 
elegance of the treatise have node 
Bluclutone l!ie centre of what is odlcd. 
English oiiistitutional law. And t| 
modem science of numtitutimal | 
has not advance'! iu England z 
beyond commentaries oi 
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CHAPTER LVr. 

^bcorri anb ^ratiitc of ^ailiamcntatii ^atm (!IiobETnincni. 

Party ideals, like those of a concentrated popular will, cannot 
be realized 'nitbout a, constant appeal to social forces and 
interests, which are at all times difficult to concentrate upon 
one aim. For every important measure, necessitated by tbe 
position of State or society, the cabinet needs in this constitu- 
tion the consent of a majority iu both Houses of Parliament, 
which involves a very high degree of self-control, subordin- 
ation, and discipline, such as in Parliaments can only be 
acquired by a continuous discharge of the ardua najot'ia 
Tegni, and in the constituencies only by firm cohesion and 
by similarity of bases, aa well as by the habit of common 
activity. 

Every revolution, even the most justifiable and successful 
one, is a misfortune for a nation, because it shakes those 
cohesions and habits to their foundation, partially breaks 
through them, and occasions a storm of all the elements of 
social contrasts, the waves of which are scarcely calmed 
down in a single generation. It was a blessing for the nation 
that the greatest statesman of the time, William III., with 
the cool glance of a helmsman, steered tbe tempest-toesed 
barque of the State for halt a generation. During this critical 
time the Crown still retained in its hand tbe initiative 
and the appointment of the ministers, even in spite of six 
changes of the cabinet, and an enforced regard to tho 
party combinations in the Upper and Lower House. The 
great Prince of Orange did not succeed in gaining the thanks 
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and acknowledgments of the parties, the sympathies of t 
nation, or even any appreciation of his policy. 

With William's death this leadership ceases, and tbi 
roturn of the sway of the noble parties, which was so i 
astrous in former centnries, is now combined with the pof^' 
system of the financially powerful Lower House. Under the 
vacillating Anne, party policy was so closely bound ap with 
the interests of families and factions, that the constitational 
ideals of both parties are sought for in vain. Upon the 
banner of the Whigs is emblazoned : Septennial ParliameotB ; 
the French war ; the old commercial policy ; no Popery, 
Upon the Tory banner : Triennial Parliaments ; opposition to 
the French war, to protective duties, and limitations of trade ; 
union with the Catholic faction in England, and with the 
national party in Ireland. Even the glory of the EngUsh 
arms is only reckoned as a party factor. The leading men 
are either without moral worth, or their great qualities i 
blended with meanness, as in the case of Marlborongh. 
Anne's death the return of the Stuarts seems almost to t 
upon an intrigue of the nobility, which was frustrated by 4 
counter-intrigue. 

It was only on the accession of the House of Hanorej 
(1714) that the permanent ascendency of the great nobU 
party, which had stood at the head of the resistance to t 
Stuarts, was secured. And with the coneciousness of iU 
decided superiority, the great noble league also regained i 
feeling of responsibility for the welfare of the country. Birf 
to gain the ParUamentary majorities necessary for the con- 
duct of the political Government, the noble league had i 
longer at its command the old resources and ways of th* 
monarchy, but only a shrewdly calculated exercise of t 
ministerial patronage of honours and oEQccs, a careful ntilizfr 
tion of personal and local interests, together with a Btriol 
party discipline for gaining and maintaining majorities, 
was not easy to accustom English politicians, whose feelin|{ 
of inilividual independence, and whose obstinacy are not less 
decided than those of the Germans, to that strict subordin* 
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ation under a paiiy rule ■which ie the essential condition of 
a parliamentary party Government. It required more than 
a whole generation, before the echooling of parliamentary 
parties under the discipline of an acknowledged leader was 
complete. The extension of the periods for which Parlia- 
ments were summoned from three to seven years by the 
Septennial Act {1 George I. ch. 2, e. 38), was very conducive 
to this end. Down to the ministry of the younger Pitt, 
intrigue and desertion is an only too frequent phenomenon 
in the party. But the actual necessity for a concentrated 
will in the conduct of the State, and the charm of political 
power at last solved this problem also,' 

This Whig Government continued for nearly fifty years, 
and by systematically availing itself of all the powers of 
Government, succeeded in mastering the Tory opposition, 
consisting of country squires and clergy. But in doing this 
it certainly lost the ideal foundation of its party policy, now 
that its principle of "resistance" had lost its object. It is 
now nothing more than a combination of great noble families, 
which by agreement with the borough interests maintains 
a majority in the Lower House ; but on that very account 
gradually sphts up into intriguing coteries. The nation, 
however, accustoms itself to the ways of a party Government. 
Walpole's administration again strives for the systematic 
advancement of material interests, and deserves well of the 

form, is difficDlt cDoagh, even nt tbe 
preetmt dsj, nnd eiety initmWd per- 
Bon knows what difflnnlties, now aa 
formerly, the apptireatly unmipotout 
Prime Ministei hoi to overcome, not 
only tiboro and Mow, bat also in ths 
circlo of Hi owQ oolleoguH, bofore be 
8Ucco«dii in indueiog a cabinot of a 
doxcn cnpnble men, eircrf one of whom 
haB his own syaUaoy bis own puit, and 
hli own future, to unite in adopting; 
reiolutions. Tbat et«mal problem, how 
in n frue StnUi [a bleiiil tbo diveriitiu 
oC individnal wilb Ijigether into one 
united and singtu will nl' the 8UtB, 
is canceiitnkted in an l^ngliah cabinet 
Dfl in a fociu. 



I * With every chnngo of situntion 
I 'Uie experience wbb repeutcd, that with- 
' In this flied rigid framework of public 
law a cabinet of tuUdarily, in dose 
wmneeWon with both Honseu of Pitrlia- 
roent, bod become an abeoluto Qfees- 
aity, because without it any movement 
in the politiral body did not appenr 
jmaible. The tnimcndouB dilHcuUy of 
saining for ever; important measure 
tbe conMnt of many hundred in- 
teUigent, inflnetitia], and independent 
men, caasei n clumsiness in a fKiverii- 
inent by pitrty, wbicb only EngUeh 
energy, with iLa party discipline in tbo 
fbnn of ft cabinet has, in tLn euune of 
two generations, ovetcoinu, ItenI pro- 
gKSB, even in this more practicable 



432 



Constitutional 



of England. 



country, vhose commerce, Euances, and general prosperity 
promotea. But in all personal relations intrigue aud 
commercial spirit predominated. The method of bribery i 
Parliament first of all showed itself in the form of "retain- 
ing fees " for the Scotch members, and developed itself further 
into direct money payments, pensionB. and sinecures. The 
rule of George I. and George II. allowed this manipu- 
lation of parliamentary majorities to proceed. Their Ger- 
man electorate was more intelligible to both than were the- 
mysteries of the English Parliament. George I. did not evea 
know the English language. Their civil list was punctually 
paid ; the Whig Government did not even disdain to pay 
every mistress of George I. £10,000. The extension of the 
duration of Parliament from three to seven years, the im- 
moderate personal pretensions of the members of Parliament, 
and the overgrowth of conflicts of privilege, as at the time of 
the Restoration are all characteristic features of this period 
of development of party government. In the interior of the 
country, throughout all these changes, the local government 
pursued a steady course, and this habit of common acti< 
begins again to react upon the Parliament. 

George III. (1760-1820) ascended the throne with thof-l 
firm resolve to break down the party government he found. 
existing, and to assert the personal will of the monarch in 
the State. But in order to defy a party government which 
had consolidated itself for two generations, there would have 
been requisite a commanding intellect, the solution of a great 
national task, and a judicious choice of prominent men, who 
were really fitted for the leading offices in Parliament. But 
the youthful monarch failed during the first twenty years 
of these attempts, quite as much in measures as in th©' 
lack of competent men. George III. certainly succeedei 
by his personal adherents (the King's friends), in perpetually 
thwarting the sway of the parliamentary parties, and moi 
than once, though with the best intentions, he injured th< 
true interests of the State. But all the less did he suoceei 
in defeating the established power of the noble parties 
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timed endeavours of this kind even compelled Uim to accept 
for the Sret time a united tniniatry (1782) against his openly 
declared will, 

But, neverthelesa, the King had again beootne a positive 
factor iu the St ate -system, and regained influence when, in 
conjunction with the regenerated parties, he began to pm-Bne 
popular aims. Such tasks had again arisen for the English 
Government with the war against the American colonies ; 
the highest tasks arose in the gigantic struggle against the 
French revolution. It was certainly only after the Crown 
entered once more into the struggle of the parties that the 
epoch of great statesmen begins, with whose names modem 
European opinion of the English constitution is intimately 
bound up. Even in this time the position of the parties 
remains a labyrinth of personal relations, and the system of 
corruption spreads, after the accession of George III., from 
the Lower House to the small boroughs. The real task of 
George the Third's life, aa that of his statesmen, was only 
found in the great struggle against France, the social revolu- 
tion in which country was diametrically opposed to the inmost 
nature of English society. In the period of this struggle 
Pitt's commanding intellect was at the head of a well-disci- 
plined party, which, hand in hand with the King and the 
masses of the people, wielded a safe majority in the Lower 
House and an enormous political power, until the national 
eanse triumphed (1815), 

There is certainly a curious contradiction iu the fact that 
every new contribution to historical literature and memoirs 
lirings to light new weaknesses iu the times and in the men 
who adorn the acknowledged zenith of parliamentary govern- 
ment. But the reasons for this phenomenon are invariably 
contained in the nature of a self-governing society, and are 
accordingly repeated in every analogous period, and in the 
period of glory in every republic. The party government 
then in power, which requii'ed for every important act of 
Government the support of social forces, found itself face to 
face with a new and serious necessity. Now that it was no 
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longer practicable, In view of the powerful inflaence of the 
press, to buy the TotoB of individual members of Parliament, 
the parties at this time began to gain and to maintain the 
constituencies by artificial means. The immediately e&'ectual 
means, that of employing the police-power and the "super- 
intending power of the State " to promote ministerial elections, 
of which the constitutional ministers of the Continent soon 
learnt to make use in order to defend their position, was 
denied to England. As the system of self-government, and 
the administrative jurisdiction did not permit of any threats 
of "disadvantages" to influence the elections in favour of 
the Government, there remained nothing left but the jtromise 
of " advantages " — a kind of bribery — certainly not for private 
interest, but for the purpose of carrying through a system of 
government considered to be right. A broad field for this was 
furuished by the small boroughs and Scotch eonstituenciei 
BO that at the turning-point of the century the dlsbursemei 
of the "borough-mongers" were reckoned at ^1,200,000, . 
which system the rich self-made "nabobs" of the citizei 
class vied with the country gentry. It is this system whioh 
disfigures the moat glorious epoch of parliamentary govern- 
ment, and ever afresh brings before our eyes the fact thftl 
the real Parliament was in no wise a mirror of virtue, I 
that the mere history of the party systems, party men, i 
their great mass of family connections, with all human weal 
nesses and jealousies, scarcely allows of the greatness of this 
political system in its full development being understood or 
even dreamt of. And yet it has probably never been different 
in any free constitution. Best and progress in the State alike 
demand in such a constitution a spontaneous party activity 
when in conflict with the antagonistic party, which brings 
society in wider and wider spheres into a state of discomfort, 
or else excites its deepest passions. This continual bringing 
together of a number of individuals to a unity of will, ne< 
sitates the employment of artificial party means, 
dination of the individual will to the iron discipline of paj 
and so much resignation ou the part of the Individual, 
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man; feelings of vesation, and 30 much self-denial on the 
one side, and disappointment on the other, that the period 
of a free State is never a time of comfort and contentment 
for society. The mutual public criticism of party views may 
lead to undivided blame, but never to undivided recognition, 
for the test of character to which every person in a party- 
conflict is subjected is paseed even by the best men of the 
time only according to the measure of human faculty. Such 
a system of government in its final result cannot be estimated 
by the position of a party government and party men at any 
given moment, but must he studied by the hght of the whole 
movement of the State, of the whole character of the people, 
and of the whole result. 

This external result is certainly a magnificent development 
of the British power in all quarters of the globe, a progressive 
expansion of its warlike and commercial power in close bond 
of union with each other. And in its internal character also 
this period has in the main, as regards steadfastness and 
fidelity towards recognized truths, done more than other 
times and nations. On that very account the qualities of the 
ap\aior: irXouTo^' and the ap^ala apiri'i Come unmistakably 
into the foreground. It is a thorough aristocratic govern- 
ment with its bright and its dark sides, certainly the best 
aristocratic government in the history of mankind, though 
in no way capable of application to other nations, in the 
absence of the previous conditions upon which it arose. 

NtfTE TO CoiPTea 'LVI.—Tht Con- BtitutionB. drfoets to which the other 
linenlal rifirj conceminii the ii/rl^ii n/ 
parliamifatan/ pDMriiinent were always 
influenced by the state of thingn eiiat- 
ing ia those times, and among those 
nations that turned their attetilion to 
it : BccordiD^T thoj form a history of 
their own, We must not ouly tcet in 
hiitoriatii what they hoTe found, but 
BtUl more what they have souf-ht. 
" There wiw a period which regarded 
England aa the pattern of a political 
Slate, in whose conatitiltianal forma 
the whole B«n«t of its liberty and i(a 
fortune waa *aid to lie. There eame 
Another jKrioil, which dismverod 
nothing but defects in the same in- 



hud beeo blind, and doubted altogethei 
a liberty, that was bo difficult to ex- 

Slain. The eia(>Renited admiration 
ir England wa« followed by an equally 
cxaKgeiated depreciation of iL The 
good had been sought where it nai not 
to be round, and it was thought proper 
to deny its existence because it wu 
not found where it had boun errone- 
Dusly sought. Curiously enough, it was 
a foreij^ner, De Lolme, who was the 
first to oaXI the ntteution at the English 
to the secret diarms and benelila of 
their oonstitntioo " (Jochmnnn's "Be- 
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\iA> ootutttutiao produce ineffMcablo 
impressintu upon the Continont, whicb 
were visible i.>ven bvfore tbti middle of 
the nodi-agitatecl eightaoDth ceuturj- 
TheTe lie Whioa tbew the first move- 
menti of the upper claueg to gain an 
ootiTB share in State government : snd 
most of all, nbeic the buresucraF]' bud 
eHtdblished itielf earlieBt and in the 
most ri^d form — In Franco. Tho ver- 
dict upon Enginnd woa thusofne«ea- 
sitf one-sided, like every viow which 
aedu something that is wanting. Here 
WM found a powerful and respected 
□ebilitf, elected Parliaments, liberty 
in tbe commune, liberty of speech, Hud 
liberty of the press. These were thu 
detiderata. The real origin of tlie 
English eonstitntion and its sitoial bases 
were tmkiiowo to Montesquieu. But 
lie supplied the doBcicncies with bril- 
lianl versatility mid French jierBpicuity, 
&om antique and moditetol Ideus, 
huildiog them up to a '' system of tbe 
division and oquipoiao of powers," which 
tbmugh BlacKstone iuid De Lolme be- 
came traditional in England. Nobles 
iLodpreluteB.liniEhtliwid and cities, all 
the liases of a Parlisment bod been 
preseut willi oe also in the Middle Ages 
— and in more grandeur thau in Eng- 
innd. The constitntious of the eslales 
of the malm were bused upon an un- 
ooiitcetod right to voto tuioa and to 
(hare in the administnition. The di- 
vision of the powprs conld readily bo 
elTecled. Why should that be denied 
to the Continent, wliich in England 
so honourably existed together with the 
legal Bceurity and the prosperity of the 
couutry 7 Id spite of numerous diaap- 

Kiutmenta, since tlion the feeling baa 
en left behiud in tbe Germauio and 
Soman races of Europe, that no oon- 
tentcnu rulDmaQdno progress be nude 
towards attaining a vigorous political 
system, witliout annlogous institutions. 
What is easiest to borrow is certainly 
tbe election of a popular repreaonto- 
tion upon a broad or the broadest 
basis with absolute powers over the 



fitiunoet of tbe Btale, and tr 
qnence over the choice of mi 
But that is only an imitation 
external shcL, without the i 
essence, oa the nations of South Eur 
have experienced to the detrimeo 

their administration and the i 

being of their people : whilst QorniMy, 
through itsmnnarohiciil form of gOTen- 
ment and the deeper struggle at pMtv 
oontrasts. was oompelled to lay them 
in a manner in some degree auloatack 
before it passed over to the forma | 
the patlisjnentary syatein. 

A oompacstively impartial piotmM 
port; governments as they renlly w 
in tho first half of the I ' ' 

iu llallani'a"ConsttIut 
cc. 15, l>i : whiUt MiK-aiilay's brilli 
description only brings us down t< 
beginning of Uie cigbleenth ctrnt it 
From Geoi^ III. onward, tlie relation 
of party governments to the Crown 
has been thoroughly treated by Mav. 
■■ Const. Hist.," 1. oc. I, S, 7, 8, with 
most pmisoworthjr objectivi' "" 
the Tory standpoint the st , 
been dmlt with in Ixird 
"Hislory;" more impartially in] 
Msssey's ** History of England n 
George IH." Cf. von Norden, ' 
Parliainentiurisebe ParteinKu 
England." in von Sjbel'a" Hi . . 
Zeitschrift,"xiv. 15-118. For » ti_. 
upon the real state oTtbingt tiiai 
needed, at oU evento. ft ktu>«Ied(~ 
the hislorical writings of both • 
and, so (ir as possible, of the nw" 
and speoial literature. To tbe ■; 
histor; of tbe parties belong troat 1 
times: Thomas Snmervllle,'*Hitta 
Political Transactions from the Bi 
ration to the Death of WilUun I 
London. 1794. WingroveOooks,''^ 
tory of Party, trtBO I666-I8aa," S f) 
1836-1837 (Whig). 0. Lewis^-B" 
on Administrntions of Orekt Brif 
1783-1830, by Head. London, 
Medyn, " Chiefs of Portiei." Lol 
1859, 2 vols. Cf. also FiseheL, •■ 
Englisohe Verfassuog," 
Bucher, "Der Farliai 
second edition, 1881. 
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CHAPTER LVII. 

Increase and ^Decrease of 4e (i^nglfejb (ZDonstitution* 

The attempt to sum up the total results of the thousand 
years' political development of the English nation is a task 
of such magnitude, that the English historians themselves 
shrink from undertaking it. So far as it can be solved, it 
must be combined with a full description of the social, 
political, and ecclesiastical conditions of the present day. 
But what the present work may attempt at the close, is to 
give prominence to leading points of view marking the transi- 
tion to the nineteenth century — the century of social reform 
and reform bills, which, as it has not yet run its course, does 
not come within the scope of an historical work. 

During the eighteenth century, England, as the only great 
free State, stood alone amongst the other great European 
States, in which the height of absolutism and the ancien 
r6gim£ held full sway. Excepting sundry small States, among 
the peoples of the old world, the English was the only nation 
that, after a long and honest fight, had victoriously triumphed 
over political and ecclesiastical absolutism and Gaesaro- 
papism. It appeared as though this Germanic people was 
destined by Providence to preserve to Europe during the 
eighteenth century the picture of a free State, in order that 
in the nineteenth century it might be made the common 
property of the European world. 

In it social and personal liberty were not, as in the ancient 
State, sacrificed to political liberty. For the first time in 
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sides, which are seen in every aristocratic political formation. 
In the pyramidal Btrnctore of Bociety the brilliancy of the 
upper Btrata throws its shadows all the more darkly upon 
the broad foondations below, and these dark sides bare not 
been passed over in silence in this work. 

Although in the bands of the best aristocracy of Euro] 
the State in the eighteenth century failed to care for raif 
the weaker classes, for which tbe Stuarts left behind them do' 
model. 

For the preservation and enfranchisement of tbe smaller 
landowners there wae as good as nothing done in this period. 
The extinction of the remaining free peasantry in England 
was an error of the legal construction of real property, of 
which the ruling gentry can with difficulty be convinced, 
had never withdrawn itself from the burdens of taxation ; bT 
yet only under its influence could that exuberant system 
indirect taxes and protective duties for trade and agricultore 
arise, to the prejudice of the labouring classes, as well as that 
reckless expenditure in tbe household of tbe State, and that 
exceBsive contracting of debts, both to the prejudice of the 
whole community. 

Only under a ruling gentry could a system of civil justice 
he maintained, which on account of its expeusiveneSB was 
almost inaccessible to the lower classes, and side by side with 
tbe excellent forms of tbe criminal procedure, a rude crimini 
code, disfigured by laws made for occasional eases 

To this was added the want of an effectual sanitary contri 
and a system of poor laws, that was conlined by a narroi 
minded principle of settlement, which, in spite of high poor 
rates, only made the lot of the working classes harder and 
more bitter. 

These and other defects were in a great measure mitigal 
by the insular position, the natural wealth of the countrTJ 
and tbe vast progress of trade at the expense of the rii 
maritime nations. 

The most flagrant abuses also of the administration wei 
drawn into the sphere of party dialectics and gradi 
amended. 
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Less favourable were, however, these conditions for the 
development of the intellectual life. The peace that the 
Anglican Church concluded with the parliamentary constitu- 
tion was indeed conducive to the unity of the constitution ; 
but the corporate independence of the rich State Church was 
coupled again with sensible disadvantages for the lower 
classes, whom the now somewhat too aristocratic Church 
abandoned in great masses to neglect or Methodism. 

The universities, which maintain their corporate indepen- 
dence at the expense of reforms required hy the times, and the 
advancement of learning, were similarly situated- 
Learning, so far as it is fortified by corporations and 
endowments, comes to be dependent on the energy ot the 
individual and the protection of the great ; it is inaccessible 
to the great mass of the middle classes and unsought by them. 

But above all, the rich Anglican Church vies with the 
powerful Roman Church in entirely neglecting elementary 
popular education. 

In the great pyramid of social structure, neglect, poverty, 
and demoralization enter into the broad strata towards the 
base. 

I pass over the government of Ireland ; for the ruling elass 
could not well do justice to a country whose religion, nation- 
ality, and customs were so deeply antagonistic to its own ; in 
a much less degree at all events is this reproach justified in 
the case of the Indian empire and the colonies. 

The question for the future was, whether this aristocracy, 
looking above and beyond its own interests, possessed the 
capacity of fulfilling the datiee of the State towards the 
suffering classes. 

In the ancient world this aristocratic constitution, by a 
oontinuous oppression and degradation of the lower classes, 
would have ended in making helots of the people. It is a 
significant testimony to the power of Christianity and nation- 
ality, and to the ruling class in England in particular, that 
from this state of things, the English commonwealth passes 
over into a ccntunj o/gocUil rcfunn and Reform ISith. 
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CHAPTER LVIII. 

^be ^ransttton to tj^e (ZDenturp of Sboctal Heforms anli lUform 

With the commencement of the nineteenth century, when the 
parliamentary constitution was in its zenith^ there appear 
symptoms of internal changes, which at the close of the century 
will most probably result in a material alteration of the con- 
stitution and administration. 

During the great struggles with France, changes, very in- 
significant at first, had taken place in the interior of the 
country, which make the nineteenth century a new epoch in 
the political life of the nation. The invention of machinery 
begins to draw certain branches of the rural labour to the 
towns, and after attaining great results in the cotton, woollen, 
flax, and silk manufactures, forthwith produces a rapidly in- 
creased consumption of coal, iron, and raw materials, concen- 
trates commerce and trade in a manner till then unknown, 
begins after the peace of 1815 to react upon agriculture, and, 
hand in hand with increased facilities of communication, to 
alter the economic condition of the whole country. From 
decade to decade the transformation of the system of produc- 
tion of goods becomes more strongly prominent, its march 
being accelerated by steam power, railways, and telegraphs. 
Eeal estate and personalty, industrial and intellectual labour 
enter into new and immeasurably multiplied combinations, 
which gradually but ever progressively remove the centre of 
power by property from real estate to capital. Production, 
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• 

consumption, and barter pass into a new uniform system, 

directed towards the markets of the world, which in England, 
by virtue of a world-wide trade and colonial possessions, attains 
the grandest and most speedy development.* 

With the reconstruction of property, there now appears a 
reconstruction of society in its relation to the State, which 
is still going on. 

Owing to the accumulation of capital, there become formed 
an ever-increasing proportion of new households with an 
independent capital, equal to the average income of the class 
which has hitherto ruled, without, however, their being ac- 
corded, like the old gentry, a uniform share in the personal 
labour of public life. 

This new combination of property and labour, and the 
wider application of intellectual and technical forces, results 
also in an increase in the middle classes, who are still less 
inclined than the old middle classes to share in the personal 
duties of the community. 

The working classes, finally, owing to the great industries, 
are brought in great numbers into a state of dependence upon 
capital, as they were formerly in a purely social bond upon 
the great landed estates, as a rule without any personal 
participation in the self-government of the neighbouring 
communities. 

This new condition of an ** industrial society " was sure to 
come into conflict with the English parliamentary constitu- 
tion, which had established itself in most intimate corre- 
spondence with the society of the eighteenth century. The 
first visible effect upon society was a thronging to the towns ; 
next the altered position of the working classes, which, owing 
to the payment of wages in money, attained an outward 
independence, whilst their dependence upon capital remained 
imaltered. Within a single generation there was now unfolded 
a picture of home-life, of food, clothes, and sanitary condition, 
of a squalor and starvation of women and children, such as 

♦ Among recent Gennan accounts of mention, Ad. Held, " Zwoi Bttcher 
tbeee matters, I must not neglect to Bocialer Gescblcbte," 1881. 
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for several decades shows us the new society in its darl 
aspects. 

In the solidly constructed constitutional fabric there appear 
fiawfl in the same two places, which were even in the eighteenth 
century recognized as the weakest points : on the one side in 
the political position of the middle classes, particularly as to 
their represc-Dtation in the parliamentary boroughs, and on 
the other in the sociid position of the labouring classes. 

The new elements of the propertied classes, which, in con- 
sequence of the small influence of the greater cities in Parlia- 
ment, compared with the excessive representation of the smaQ 
dependent boroughs, could not properly assert themselves, 
considered themselves the aggrieved portion of society. At the 
commencement of the century the fundamental law of political 
life demanded a new equalization of political rights and public 
duties. But whilst the real state of society continued to out- 
grow the framework of the election laws, the old boroughs fell 
more and more into decay, great cities remained unrepresented, 
the franchise lost its original meaning, the Tory administra- 
tion laboured on for a long time purely as the representative 
of the old social order, until the opposition took up the de- 
mands of the municipal gentry and the middle classes in 
order to enforce a redress of these grievances. 

The proletariat appeared as the suffering portion of society. 
Hand in baud with this political movement go, accordingly^ 
the social demands of those classes that felt severely oppresi 
in the construction of society. The long-neglected provii 
for the elementary education of the poorer classes, the gra' 
faults of the pauper administration and the right of settle- 
ment, the want of a sanitary police, the economic disadraDtageB 
of an excessive system of protective duties and indirect taxes, 
and the destructive reactions of industry upon the family life 
of the labouring classes, are in England set forth in most vivid 
colours in political debate and in the press. The new capital 
interest, with its selfish theories of iaisser tiller, shuts its 
ears for a long time to the cry for redress, until gradually 
the other side assumes the policy and enforcement of the 
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filuient of political duties towards the suSuring portion of 
society. 

Both tendencies advance for a time side by side in indefinite 
aima, quarrelling with each other, and achieving only a few 
isolated BUCcesBes. 

The Tory Government that was in power after the wars 
with France, even attempts, after the peace of 1815, to main- 
tain its position by the most rigid Tory and High Cburob 
principlea, and by a systtm of repression exercised against 
the press and the right of association. The experience seems 
once again to return, that every class shows its best side when 
engaged in the struggle for its liberties, and its worst when in 
their possession and maintenance. 

But the sound sense of the ruling class gradually retiUTie 
to the framework of the constitution, and thus enters on the 
paths of thorongh reform.* • 

Almost contemporaneously with the July revolution in 
France, the second generation of our century begins with the 
Beform Bill of 1832, which was carried out by the old party 
of resistance with courage, persistency, and prudence, with a 
view to assist the middle classes in obtaining a proper repre- 
sentation in the Lower House. The franchises of the small 
boroughs were so far abolished or diminished as to give to 
(he as yet unrepresented great cities and towns of a middle 
rank a new and proportionately strengthened representation. 
The electoral lists, which by alterations in the taxes and in 
personal burdens had become irrational, were replaced by a 
moderate new franchise, but the coherent organization of the 
constituencies in the local unions was most carefully pre- 
served. Never perhaps, in history, has a political reform 
itnigglo, an attempt thnt was origin- 
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Through this breach poured the lido 
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been undertakeQ and completed by a raling claas with 6U( 
a degree ot calm calculation as this. 

'With the lieform fiill commenceB a generation of a reform- 
ing development of the administration, in the spirit and 
interest of the now regenerated societj': a new municipal 
aystem, a new system of poor laws, and eudleas series of trans- 
formations in the economic side of local government with the 
participation of the tax-payers in the election of the coi 
raissioners of the administration ; hand in hand with 
important and opportune reforms in the government of tl 
State and the financial system, a farther development of the 
rating system for the local districts, of personal taxes, of 
customs and excise for the needs of the State, and finally an 
aboUtion of all the political impedimenta that stood in the way 
of the fall development of great industry, great trade, and 
great capital. 

In another direction the legislature devotes itself with 
seriousness and persistency to the task of making good the 
hitherto neglected duties of the executive for the protection 
of the weaker classes. And in wise recognition of its voca- 
tion, a rejuvenescent Conservative party now abandons the 
unbending principles ot the old Torjisra, and zealously 
interests itself in social reform, gradually taking upon itself 
the conduct of the most important social political reforms. 
A more thorough factory legislation, aiming primarily at the 
protection of women and children, and then with further aims 
at the preveution of the injurious consequences of factory 
laboiu- generally, a more serious attention to sanitary and 
building regulations, attention to the dwellings and food of 
the working classes, a more humane poor law system (one 
that at all events went beyond the separating system of the 
eighteenth century), as well as advancement of popular educa- 
tion sfcrionsly and effectually undertaken — all these charac- 
terize a thoroughly worthy conception of the duties of a ruling 
class. 

If the Eeform Bill appeared in the first instance according 
to its priociples to be the work of the Whigs, and social 
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reform that of the Tories, there was soon developed a lively 
rivalry between the parties in both directions. Even the effect, 
for the moment painful, of the repeal of the protective and 
corn lawe, of the navigation acts, and of certain en&ancbiBe- 
mentB of real estates from old real burdens, yet these ware 
agreed to, after some resistance, by both sides, althongh with 
the consciousness that with them not unimportant outworks of 
the fortified position of the ruling class had been dismantled. 
The generally favourable state of the market of the world 
was a favourable omen for the regenerated constitution. A 
growing prosperity of all classes, a relative diminution in the 
distress of the proletariat, and a better education of the 
children of the lower classes could each year be proved statis- 
tically. Everytliing was in visible progress. The adminis- 
tration of the whole as of the parts was more practically and 
effectually organized. Only one thing had gone back — the 
internal cohesion of the members of the State and society, 
■which are the vital essence of this constitution. 

If in the honest and untiring efforts to bring about reform 

in this period, under the guidance of the best men in the 

nation, faults have been committed, these faults do not arise 

from undue haste or from a false tendency of reform, but 

I from omissions which are inherent in the nature of party 

r government. 

Party ministries can only carry out their measures by 
[ sammoniug social forces, which are only capable of being 
[ determinec'l by the present interest attaching to each individual 
Liueasnre, and not by regard paid to the permanent system 
Bflf the State, which the monarchy in fulfilling its high calling 
lay perceive and take care of."* 
The novelty in the Reform Bill of 1832 was the attempt, 
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under the dominating inflnenoe exercised by a social class over 
the State, to remodel the organic baaet of the State from oat 
a party struggle. All exlBting bases of this sort dated in Eng- 
land &om the time in which the initiative to measures as yet 
lay in the royal prerogative. In the spirit of the monarchy 
these organic laws had in two directions considered what was 
politically necessary, had imposed a personal duty for every 
political right, and had thuB made property in all its fon 
serviceable to the State. The party govemmentB of the "V 
and Tories had taken possession of a State with foundation 
already laid, and which had in the eighteenth century neither 
tu solve social problems nor to create new local institutions. 

Under the present party government, on the other hand, the 
new bases upon which the State stands could only result 
from the struggle for now rights ; for a rivalry in undertaking 
personal and official duties is perfectly foreign and unin- 
telligible to the nature of society. The Reform Bill of 1832 
had, after a severe struggle, succeeded in establishing a more 
equitable distribution of the suffrage ; but to impose upon the 
new electors the fulfilment of the same pers/ynal duties, 
was neither considered necessary, nor would in Parliament 
a minority, much less a majority, have advocated such 



Similarly the social reforms necessitated increased raepi 
bihty on the part of the communities for the care of the j 
for sanitary regulations, for the improvement of the roads a 
highways, for popular education, and other numerous reqni 
mentfi of social prosperity. But the English middle dasoj 
in their business-like manner only understood this to mt4 
payments in money ; to expect of the members of the < 
munities that they should display personal activity in tbaj 
respects, was considered by public opinion to be unm 
nor would in the conflict of parties a majority have been foni 
to support it. 

Even before the Reform Bill, the constitution of the mm 
cipal constituencies had been loose and void of princip] 
The new constituencies, which bad doubled in number t 
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the Reform BUI, now stood in England more disconnected than 
ever, but most discoimected and isolated of all in the rapidly 
increaeing populations of the great cities, the manufacturing 
towns, and the industrial districts. The political conceptions 
of tlieae circles accortUngly stand very close to the ideas 
with which the people of the Continent have hitherto at- 
tempted a parliamentary system, for which reason in the 
decades immediately following the Reform Bill, hy the term 
" Continent," France was pre-eminently understood, whose 
institutions were alone considered worth attention and 
comparison. 

Where activity in responsible office, the habit of personally 
co-operating for the neighbouring community, does not exist, 
unity amongst men is only based upon views of everyday life, 
which are formed in the acquisition, poesession, and enjoyment 
of outward goods, and find in the daily press their organ 
of agreement. For the man of business the nearest, and to 
him the most intelligible, model of a community was the 
shareholders' company, with its elected committee of manage- 
ment. In our age, pervaded and controlled as it ie by the 
spirit of industrial companies, this conception creeps in 
everywhere under the name of "self-government." The old 
political principle that taxation and representation should 
always go together, if transferred to the several members of 
the State aggregate, degenerates into a mechanical system 

f election of managing committees and executive directors. 
[Phe same idea is then expanded to the leading conceptions of 
[parliament. The Lower House no longer appears as a re- 

cesentation of the various communities, as limbs of the 

meral self-government over the commonwealth, but as a 
fepreaentation of "interests," aide by side with which a 
second House at all events appears admissible for the re- 
presentation of different " conservative interests." The ideas 
of John Stuart Mill reproduce most precisely in this particular 
the line of thought of the newly formed society. Whilst in 
England the institutions of the parish and the county, the 
I Parliament and the Church have laboured for centuries to 
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form the antipodes and the counter -organism of social in- 
terests, to force the individual man and to accustom him, 
against the natural hent of his interests, to understand his 
personal duties in the life of the community, so does the 
new tendency also regard patriotism, self-control, and the 
sense of justice as a product of free competition. 

Accordingly the new elements of the constituency regard 
the political suffrage, so easily gained, as their natural share 
in the great social committee of management. Everywhere 
where it is incumbent to do something for the well-being 
of the community, and to undertake the responsible duties 
of a public government, there underlies in tacit agreement 
a right to elect, and to have what is necessary done by 
others. t 

Unconsciously England had entered upon the same path 
as France, in which the " constitutional State " does not cling 
to the basis of merely elective representations of the com- 
munity. The manifest result was also in England a pro- 
gressive extinction of the parochial mind, the replacing of 
the old parish constables by a gemhrmerie that had grown 
to the dimensions of an army corps, the expulsion of the old 
overseers of the poor by a body of 10,000 book-keepers and 
clerks — in its chief functions a bureaucratic government^ 
a retirement of the best classes from the parochial liffi^J 
holding together of this pseudo self-government by a nia| 



t After this Guhion 
bict, muuicEpal, and viltog^ jHirlia- 
aeuU were formed, and it was believed 
thftt the porliaiaentar; Bystem was tliiu 
(Mtnied down to the fowcst circles. 
The new mUDicipal regnlationa of 
I8BS, like the Poor Law Act of 1S34, 
wore at bJI oventi prooeded by a 
propBiatory icqairy which endeavoured 
to deal justly with the eiisting diffi- 
oultiea of tho legal and eeoaomio ooq- 
ditioDB, The following Teform laws are 
framed with increased lightneas, and 
have been still fnrtber modified bj 
nnmerons amendments in Parlioment. 
The eeeentiul point in the subatructure 
of the State, the eohereBce of the com- 
mwaUaUt. becomei (as in Franoe) more 



and more lost eight ol 

ism of a pure ©con 
system. In the movable aooietj'3 
wJiicli thu rural like tbe marmfaetnrtr 
labouieta bcoome more and norcflnetii^ 
ating msHBOs, it is only the Ming 
eystcm that keeps a sensible cnnniKitijaD 
between the groups of electors, out of 

whose common interest the T 

House proceeds. For this 
England the projects for a 1 
popular representation are m 
merable as they are frnitlMs. 
ideas of women a franchise, of a i 
preseutation of minorities, and oil 
arithmetical groupings of int«M| 
even find their supporters In Uio S 
lish Upper House. 



The Century of Social JReforms and Reform Bills. 451 

and more extensive system of government commiBsioners and 
general ruleB, which from the standpoint of the hetter-ordered 
German parochial life is almost unintelligible, and at all 
events is for any length of time incompatible with the Gjatem 
of changing party govemmentB, 

Thu3 from year to year the living communitates, upon 
whose personal cohesion the parliamentary body depended, 
in its origin and in every stage of its development, split up ; 
and in necessary reaction the altered views of life existing 
in the English eonatitueneies reflect upon the House of 
Commons, upon the formation of parties, the position of the 
leading party men, the press, and public opinion, which in 
this question turns round and round. But in these fast- 
living times the result of these views of life inherent in the 
new middle classes had within a single generation rapidly 
matured to a second Reform Bill, which raises the effects 
of the first to the second power. 

The third generation of the century opens with the Eeform 
Bill of 1867 under very altered conditions. The ruling classes 
bad for two decades resisted the radical hills for the ballot, 
household suffrage, and equalization of the constituencies. 
But after 1852 a rivalry commences between both parties, each 
appealing to" public opinion" (1852, 1854, 1857, 1858, 1859. 
1860, 1864, 1865, 1866, 18G7), out of which, after rejecting 
all moderate proposals in the spirit of tbe firBt Ileform Bill, 
Disraeh, by outbidding the rest, asserted himself. With a 
number of amendments on the Liberal side, the borough 
franchise — which still determines the majority of the Lower 
House — takes the form of a household suffrage ; tbe number 
of the electors on the election next ensuing is seen to have 
doubled ; tbe introduction of the ballot, in obedience to social 
views, follows as soon as 1872. It is true that such a form 
of suf&age has been attempted more than once in States 
under monarchical initiative and control, without involving 
very serious danger. For England it has another meaning, 
gince the existence of the ministries and the business of the 
■government has become dependent upon the House of 
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Commons, whilst the House of CommonH has become pi 
dependent upon the internal life of the commtimUtUs. 

In this perfectly altered basis, in the laying dovni of wl 
the ruling class in the party stroggles of Disraeli and Gli 
stone lost their old prudence, there is nothing left of the 
cohesion of the communitates but the tax on real property and 
the need of a poor rate, as the last reminiscence of the &ct 
that from the beginning of Parliament downwards penonai 
performances for the State have been the basis of a shaxe in 
parliamentary government. If thus the personal bond of 
union of the comnunifas is on the brink of dissolution, if the 
corrective and the moderating force of social contrasts and 
conflicts of interests ceases with it, party government falls 
into a helpless dependence upon incalculable comblnatii 
of social interests, upon the strongest prejudices, upon 
tical agitation and tlie tactics of party movement, whi 
equally influential and wavering organ the daily press 
now become. We only too readily deceive ourselvea as 
this new situation, because it does not meet us at once at 
first parliamentary election, but only at the second, the third, 
and BO on in increasing ratio. But from the state of the 
English constitution in the eighteenth century, the question 
can be safely answered whether upon such foundations a 
parliamentary party government can support and maintain 
itself. The course of English political development itself 
inclines us to the view, that the third generation of our 
century will end in an era of radical action and of violent 
counter-action on the part of the hitherto ruling class. 

As the Church reformation in England, which bad an 
entirely different issue, passed a century later through all the 
struggles of the continental reformation ; so will apparently 
the political life of England also, at the close of the centoi;, 
have to solve the same problems and undergo the same con- 
flicts as the constitutional formations of the Continent have 
undergone since the commencement of the century. Eng- 
land, too, will experience the fact that the transition to the 
new order of industrial society is brought about throngh a 
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rocess of diBsolotion of the old ooheaiona, npon which the 
constitution of Parliament ia baaed. The unrepreaented social 
mass, which is now iincoasingly flooding the aubatructure of 
the English constitution, will only atay its conrae at an 
univcraal auffrage, and a thorough and arithmetical equah- 
zation of the conatituenciea, and will thua attempt, and in 
great measure achieve, a further diBSolution of the elective 
bodies. This dissolution will be followed, in a violent criaia, 
by a rebuilding of the organic substructure of the State which 
has been loat to sight during the laat two generationa. 

But the course of the English political history makes it 
quite certain that the propertied classes in England will 
engage in and undergo thin struggle in a way very different 
from that of the propertied classes in France. Uniform as 
is the direction of the social movement in the central- 
European world, yet its issue has been various according 
to the difference of nationalities and their previous political 
life. The fundamental eliaraeter of the English nation, the 
personal courage, the self-posseBsion and political experience 
of the ruling class, and the good traditions of parliamentary 
practice, are a guarantee that this crisis also wUt at last be 
ipTGrcome without jeopardizing the existence of the realm, 
t the essential parts of the parliamentary constitution. To 

iet the coming storm, a certain fusion of the old parties 
wms to be immediately requisite ; though the propertied 
iB, in defending their possessions, will certainly not at 
bst display their best qualities. As, further, a regular fonna- 
, in two parties cannot he kept up, a splitting up into 
pfractions," as in the Parliaments of the Continent, will ensue, 
md the change of ministry will modify itself accordingly, so 
ihat the Crown will no longer be able to commit the helm 
of the State in simple alternation to the leader of the one 
or the other majority. And then a time may recur, in 
which the King in cuuncil may have to undertake the actual 
leadership. 

Since it is ordained by Divine Providence that the life of 
tationa, like the life of individuals, shall undergo such trials ; 
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yet drawing our predictions from the past, we have no reason to 
despair of the issue. The thousand years of English history 
which lie behind us, justify our confidence that this nation 
will rise triumphant out of the struggles before it, and, like 
the German nation, will find in its own past the best materials 
for the regeneration of its political system. 
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SIS ; eatabliabed the, and puUimentaiy 


tjon of, under the 8tnartfl, ii. 290 seq. ; 


gortnUBBnt, ii. c 52 


formation of House of, prior to Refonii 


ChtrdiKardm,, offieu of, ii. 1S7-1!>9, 866, 


Bill, 1833, ii. c. 60 


867 note 




dtujui Parti, the, ii. 9S neta 


Condatliert lyitem under Edward lU^ ii. 


CiraiiU, origin of, i. 188 


8* 


Onl War, the, caase ot, ii. 247 ; com- 






Cmformily to Established Church, ii, 399 




Omitabli, Lord High, office of, i. gC5, 


ChrmioH, articlea of, i. 287 ; coDslita- 


266 ; ii, 178, 417 


tions of, ii. 237 








L 227 i political poiition of, i. 78, 88 ; 


GmtinutU OmacU. Y'ide Parmaamt Coim- 


cbligaHon of, to miliUry sen-ice, i. 80 ; 


oil. 


iwJicOal datiei of, i. 81 ; oetibac? of, i. 




280, 341 note; lubjwt to temporal 


of 1640, ii. 287 


^L power, L 234 Hq. ; extraordinary 


Copyliold, ii. 106, 829 




Cbnwr, i. 867 and note; office of, ii. — 






^P lemponl office! in hands of, at the 


216 


eloH of Middle AgeB, ii. *6 (ride also 


Cbt>n<:i;, i. 99; various meuiings of Nor- 


Church); oppoaitioQ of, 1« temporal 


man, L 370, 371 ; King in, L 400, 416 ; 






IKMition in Middle Agea, ii. 98; ap- 




proval of, required in bills tooching 




reKgioa, ii. U9 ; Anglican, under James 


414 icq., and nolo to p. 431; in Parlia- 


n., ii. 312 seq. ; of Stale Church, posi- 


ment, ii. Ill ; Lord Preiidmt of, ii. 


tion of, ii, 400 


179, 387, 417 ; Prhy, ii. 143. 144. 177- 


^ <Jluit. I. 82, 83 note, 88, 43, 60,75, 103, tOG, 


183 ; exercises powers of SUtr Cban- 


^L in 


bor, ii. 238 ; revival of Privy, nndct 


^mOdu, Sir Edward (Attomey-Geaeral), u. 




^H 186 




^^Cbmnercial policy of Middle Ages, u. 88 


government of, It. c 9 ; connecdon 


^m note ; affairs, committee for, u. 388 




^BAnmisrion, Court of High, ii. l69-ni; 


seq.; military system bleoded with the, 


^B ' deear of, ii. 398 


i. 35(V-366 




County Owed, i. 7 ; procedure in Anglo- 


^1 OMinan Laa and aUtute law diatin- 


SaxoD, i. H; Nonnau, i. 106, 167. 176 
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■eq. ; militia, i. 86(K-d55; knights in, 
it 87 

Court baron, i. 170, 171 

Court leety L 192 and note ; 844, 878 ; il. 
96, 184 ; decaj of, i. 874, 380 

Criminal Courts (Norman), i. c. 12. 
Vide also Polioe, police power, etc. 

Cromwell and Council of State, ii. 257 
(vide also Sepublio and Protector) ; 
military dictator, ii. 268 

Crowny title to, in Lancastrian period, iL 
112 seq. 

Crusades, effect of, L 295 

Curia Regis, i. 179, 219, c. 16, 425; 
yarioos meanings of term, i. 146 ; pomp 
of Norman, i. 250 ; as central court of 
law, i. 255 ; as supreme council of 
government, i. 262 ; breaks up into two 
courts, i. 285; at Becket's condemna- 
tion, i. 288 ; as parliament, L 241 note, 
429 

Cupbearer, office of, i. 18 and note 

Customs, become permanent taxes, IL 848 

Cynebot, i. 17 

Cyning, i. 15 

D 

Danby, impeachment of, ii. 297 

Danegeld, i. 30, 35, 213 note 

Vanes, incursions of, i. 42, 43, 86 and 

note, 105 ; settlements of, i. 106 
Declaration of Rights, ii. 814, 315, 407 
Deira, i. 41 and note 
Demesnes, royal, i. 203, 204 and note 
Departments, special administrative, 

under Charles II., ii. 288, 289 
Dialogues de Scaccario, i. 197, 220 note, 

224 
Diocesan government, ii. 172 
Dioceses, formation of, i. 72 ; of the 

Anglican Church, ii. 172 
Dissenters, expulsion of, from municipal 

offices, ii. 280 
Domesday book, i. 124 

£ 

Eadgar, i. 43, 45 
Eadmund, King, i. 88 
Eadward, i. 107, 109, 111, 116 
Eadward the Confessor, i. 38 
Ealdorman, i. 18 note, 19, 33, 35, 56-61, 
109 note 



Earh, i. 138, 140 note, 246 

Ecut Anglia, i, 41 and note 

Ecclesiastical power in Anglo-Saxon 
times, i. 110 ; in Norman times, i. 240 
note 

Ecqberht, L 42, 43 

Edward /., legislative acts of reign of, 
i. 847 note ; judicial system under, i. 
c. 22 ; makes concessions to Parlia- 
ment, L 419 ; summons the Commons 
to Parliament, iL 1, 2 ; crisis in reign 
of, ii. 7 seq. ; confirms the Charter, ii* 
9 ; sketch of reign of, ii. 61, 62 

Edward IL, reign of, ii. 68, 64 

Edward III,, police regulations of reign 
of, i. 865, 367, 368-870 ; judicial changes 
under reign of, i. c. 23 and 24 ; 
sketch of his reign, iL 64-66; black 
book of, ii. 84 

Edward IV., struggles of reign of, ii. 
76-78 

Edward F., ii. 78 seq. 

Election, freedom of Norman, i. 240 ; 
rights of, to House of Commons, ii. 
30-38 

Electors^ qualifications, iL 85. Tide also 
Freeholders and Towns. 

Elizabeth, Queen, and the State Church, 
ii. 224 

Entails, influence of system of, upon 
position of gentry, ii. 375, 376 note 

Eorl, i. 60, 61, 109 note, 138, 140 

Equity, creation of Court of, i. 407-413 ; 
Lord Chancellor's Court of, ii. 191 ; 
Courts of, and Common Law in conflict, 
U. 237 

Escheat, i. 122, 204 

Esquires, ii. 93, 323 

Essex, kingdom of, i. 41 and note 

Estates of the realm, origin of, i. 286-293 ; 
recognition of, in Magna Charta, i. 
308 ; first attempt at government by, 
i. c 19; government by, developed 
on its temporal side, i. 383 ; the three, 
ii.c. 27 ; in conflict with the jure divino 
monarchy, ii. c. 38 

Estates, sequestration of, under the re- 
public, ii. 260 ; restoration of, ii. 278 

Evesham, battle of, i. 324 

Exchequer, Norman, i. c. 14, 251, 270, 
279 ; origin of, i. 220 note ; red book 
of, i. 222 ; of Jews (vide Jews) ; 
common officers with King's Bench, 
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i. 282; as financial body separated 
from judicial, L 284 ; treasurer in the, 
ii. 286 ; court of, i. 886 seq. ; Chamber^ 
Court of, ii. 191 ; Court of, as a com- 
mon law court, iL 861 ; modem Chan- 
cellor of the, ii. 416 

Exdtuion BUI, ii. 307 

Executive, British Constitution based 
upon the, ii. 882 



Faith, defender of, title of sovereign, ii. 
158 

Farmers or fermort, i. 144, 146, 204; 
rents of, in counties, i. 206 

Feudal system, the, i. 118, 119 and note, 
120 ; introduction of, into England, i. 
123 ; basis of Norman military system, 
i. 161 ; courts, i. 257-259 ; perquisites, 
i. 205 ; law influence of, i. 296 ; 
military power limited, i. 801 ; in- 
fluence of, upon the formation of 
estates of the realm, i. 233, seq. ; militia, 
inefl^cient, i. 353 note ; compared with 
the Tudor militia, ii. 130 

Fttfi, lapsing of, i. 204, 205 note 

Finance. Vide Revenue. 

Fines, police, i. 33, 185, 206 seq., 303, 375 

Fttzwdter, Robert, i. 299 

/b/A/and,L3,31,123 

Foreign affairs, committee of, iL 288 ; 
policy of Charles II., ii. 297 

Forest, charter of the, i. 396 ; court of the, 
i. 396-398 

Firma burgi, i. 151, 152, 153 note, ii. 95 

France, title of King of, ii. 16 ; policy 
of at the Restoration, ii. 296, 297 

Francpledge, i. 185, 186 and note, 344 

Frankalmoign, i. 234 

Freedom of speech, claimed by Commons, 
U.30 

Freeholders, L 342, ii. 94 ; forty shilling, 
ii. 35, 95 and note ; enfranchised, of the 
counties, ii. 325 seq. ; petty position of, 
in seventeenth century, iL 329 

Frithborg, L 185, 186 



Oafol, L 4 
Oaleator, L 356 
Oame laws, the, ii. 345 



Garter, order of, founded, ii. 91 

Gavelkind, i. 168 

Gemdte, i. 13 

George III., sketch of reign of, ii. 482, 
433 

Gerifas, L 68, 54. 61, 62-70, 138 ; deriva- 
tion of, 64 note ; royal, i. 66 ; port, L 
67 

Gentleman, rank of, i. 324 

Gesith, i. 4, 91 

Gentry, landed, no hereditary order, ii. 89, 
90 ; in Parliament, ii. 146 ; at end of 
seventeenth century, ii. 319-321 ; com- 
pose the Lower House, ii. 376 

Gingra, i. 61 

Glanvill, law-work of, i. 333 

Gloucester, Earl of, i. 321 ; rupture with 
Montfort, i. 324; parliament of, ii. 
29 ; Duke of, ii. 68, 72, 73 ; murder of, 
ii.74 

Godwine, Earl, i. 107 

Government, theories of, ii. 426 ; theory 
and practice of parliamentary party, ii. 
c. 66 

Guilds, system of, and the legal profes- 
sion, ii. 392 ; struggle with municipal 
government, ii. 99 



Hale, Lord Chief Justice, i. 347 

Hanover, House of, ii. 430 

Harold, L 112 note, 130 

Hastings, battie of, i. 112 note, 130 

Habeas Corpus, Act of, Vide Writ and Act 

Henry I., i. 136, 241 

Henry IL, i. 137, 241 ; in struggle with 
Ecclesiastical power, L 237; salutary 
reforms of, i. 272, 273 

Henry IIL, i. 317; incapacity ot, i. 
319; under influence of the barons, 
i. 321 ; taken prisoner by Simon de 
Montfort, i. 323 ; constitutional events 
in reign of, i. 346; levy of soldiers 
under, i. 852 note 

Henry IV., sketch of reign of, ii. 70, 71 

Henry V., reign of, ii. 71, 72 

Henry VI„ sketch of reign of, ii. 72-76 

Henry VII., legislation by Parliament in 
reign of, ii. 148, 149 

Henry VIIL, iL 126 seq. ; extraordinary 
commissions under, ii. 181 

Heptarchy, L 41, 100, 106 
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Herald's offloe^ ii. 91 

Hereditary BOYtnignty, i. 89, ii. 118-116; 

monarchy, reatoration of the, ii. c. 45 
Hereticai preachers^ eheriiEB empowered 

to arrest, ii. 58 
Highways^ burdens of maintaining the, 
ii. 208 (Tide also Trmoda neoetsitat) ; 
surveyor of, ii. 209 
HUtfdta and Folgan, L 4^ Mundbora^ i. 

18,48 
Honors, L 148 

House of Commons. Vide Comnums, 

House, upper, commencement of, L 414 

seq. ; an hereditary council of the 

realm, iL 144; after the Restoration, 

constitution o^ ii. 289, 290 ; position 

of at commencement of nineteenth 

century, iL c. 51 

Hundreds, i. 6, 47 and note, 48-50, 852 ; 

Hundred Court, L 7, 28, 49, 55, 81, 98, 94, 

166, 175 seq. 
Husoarls, i. 21, 109 



Impeachment, right of, commencement of, 
ii. 18 and note; of Strafford, iL 245, 
246 ; of LAud, ii. 246, 247 ; of Danby, 
ii. 297 
Inbreviatto^ i. 131 

Innocent III. and Lateran Council, i. 295 
Inns of Court, the, i. 392 and note, iL 

106 
Investiture, i. 122 ; dispute as to, i. 242 
Ireland, Secretary of State for, ii. 421 
Itinerant justices, i. 273-278, 371, iL 108; 
assess taxes, i. 376, 377 



James /., character of, ii. 284, 235 and 

note 
James IL, position of parties at accession 

of, ii. 309 and note. 
Jews, exchequer of, i. 228 and note, 883, 

885 
John, i. 137, 295, 306; breaks his oath, 

313 ; Magna Charta wrung from, 299 ; 

death of, i. 313 
Judge-made law, i. 391 
Judges, benches of, i. 356,388-398 ; right 

of appointment of, iL 298 
Judicial system, Saxon, i. 7, 28 ; Nor- 



man, i. c. 11 ; Tudor, IL 182 ; under 
the republic, ii. 268 

Judicial power, Norman, limited by Magna 
Charta, L 802 

Judicial appointment, sale of, under 
James I., iL 240 note ; regulated by 
Uw, ii. 844 

Judicium parium, L 809, 858, 860 note, 
416, 417, 484 

Jurats, committees of, iL 218 ; regulated 
by law, iL 844 

Jurisdiction (administrative), iL c 48 

Jurors, qualification of, in eighteenth 
century, ii. 878 

Jury, trial by, L 182 and note, 281 note ; 
system becomes permanently estab- 
lished, L 849 ; courts the, L 866 ; civil, 
L 858; grand, L 858; petty, ibid.; 
qualification for service on, iL 182; 
intimidation of, iL 801 and note 

Justice, courts of, ii. 90 seq. 

Justices of the peace, origin of office of, L 
868; office of, under Tudors, iL 185 
seq. ; Common Law Courts the higher 
courts of, ii. 868; single, in their 
police jurisdiction, ii. 867; qualifica- 
tions for office of, ii. 875 
Justiciar, institution of, i. 188 ; totiiu 
Angliai, i. 268 ; of King's Bench, i. 280, 
384 
Justiciarius, capitalis, L 884, 386 
Jutes, i. 1, 104, 105, 108 note 



Kcnilworth, dictum of, i. 325 ; Parliament 
at, ibid. 

Kent, kingdom of, i. 41 

King, Anglo-Saxon, commander-in-chief) 
i. 19 ; supreme judge, i. 24, 25 and 
note ; head of police, i. 26, 27 ; pro- 
tector of Church, i. 35 

King, Norman, the commander-in-chief of 
army, i. 159 ; in Parliament, struggles 
of, ii. c. 27 ; ecclesiastical power of, 
restricted, ii. 110 ; in the Middle Ages 
and modem constitutionalism com- 
pared, ii. 117 seq. ; in Parliament and 
in council 

Kingship, origin of, in England, i. 15 
seq. ; Anglo-Saxon, i. 37 

Knighthood, honour of, open to liberi 
homines, ii. 88 
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Knights, fee, i. 183 and note ; its alien- 
ability, i. 340; enmrnoned to Parlia- 
ment, i. 330, 381 ; court, i. 895 note ; 
estate of, ii. 86-68 ; position of, in the 
Middle Ages, ii. 90, 91 and note 



LdboWf regulations affecting, i. 366 ; ii. 

186 
Lanccistery house of, ii. 73 ; Duchy of, 

ii. 83, 84 
Land, division of, after the occupation of 

Britain, i. 3 ; tenure in, L 4 
Langton, Stephen, archbishop, i. 296 note, 

299 
Lemd, Archbishop, catholicizing reforms 

of, ii. 287 ; condemned and executed, 

ii. 247 
Law and ordinance, relation between, 

ii. 849; separation of, from fact, i. 

857 ; the, regulictor of powers of the 

Crown, ii. 882-834 
Leges ffenrici primi, i. 166 seq., 180 and 

note 
Lewes, battle of, i. 823 
Libel, notion of, ii 301 
Licensing of beerhouses under the Tudors, 

u. 187 
Lieutenant, Lord, office of, ii. 851 
Liveries, origin o^ ii. 86 and note 
Local institutions, connection of sove- 
reign's rights with, ii. 350-357 
Locke (philosopher), ii. 426 
London, city of, i. 151 ; liberties gua- 
ranteed to, by Magna Charta, i. 304 ; 

council at, i. 320 note; has separate 

militia system, i. 380 
Long Parliament, Vide Parliament, 
Lordships (honors), formation of, i. 148 

seq. 
Lords, temporal and spiritual summoned 

to great council, i. 424 seq. ; and gentry 

at close of seventeenth century, ii. 

819-821 ; junior, in modem ministerial 

system, ii. 416 
Louis of France, i. 323 
Luther, ii. 158 ; doctrines of, i. 159 



M 



Magisterial powers (vide Justices of 
peace) ; orders and convictions, ii. 363 



Magistrates, county, and the parishes, ii. 
215-218. Tidit Justices of peace. 

Magna Charta,'uc, 18, 819; commentaries 
on, i. 299 note ; often confirmed, L 311 , 
316 and note ; confirmed by Henry III., 
i. 322, 328 ; confirmed by £dward I., 
iL9 

Magnum Concilium^ i. 883, 415. Vide 
Council, 

Maintenance, Vide Champerty, 

Manorial courts, i. 69, 102, 171 and note, 
174, 192 not€^ [373 ; peasants and the, 
ii. 105 

Manors, i, 125, 147 ; jurisdiction of, i. 
169 seq. 

Margaret of Anjou, ii. 74, 76 

Maritime power of England dates from 
Cromwell, ii. 258 

Marks, i. 2, 42 

Marl^tndge, Parliament at, i. 825, 826 

Marriage. Vide Wardship, 

Marshal, the Anglo-Saxon, L 18 note ; 
the Norman, L 266 ; court, i. 894, 895 
and note ; earl, action against, L 417 
note ; in Privy Council, ii. 179 ; head 
of Heralds* Office, iL 417 

Masters in Chancery, L 407, 412 and note 

Mawi, L 136 

Mercia, i. 41, 42, 105 

Merton, provisions of, i. 326 

Middle classes, enfranchised, the, in seven- 
teenth century, ii. 326 note 

Military courts, i. 394, 895 and note 

Military, organization of Middle Ages, ii. 
85 ; daring the civil wars, ii. 252 and 
note ; organization of 1645 passes into a 
standing army, ii. 262 ; system, Saxon, 
i. 5, 19 ; Norman, i. c. 10 ; blended with 
constitution of shires, L 350-356 ; under 
Tudors, iL 130-132 ; English, anomalies 
of, ii. 343 note 
Military (vide also Army)\ revival of, 
Saxon, i. 162 ; dispute as to command 
of, origin of the civil war, ii. 247 ; 
change from, to standing army, ii. 252, 
262, 263 and note, 278 note ; a new, 
under Charles II., iL 811, 870; com- 
missions in, ii. 374 
Mill, John Stuart, views of, as to two 

chambers, ii. 394 
Missionaries, early, in England, i. 10 
Monarchy, the Anglo-Saxon, i. c. 2 

I Monarchy, military lupremacy in,' L 19 ; 
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jure divitio, the, of the Stoarto, iL 283 

■eq. ; hereditary, solemn recognition of, 

IL 277, 278 ; restoration of the heredi- 
tary, ii. c. 46 
Monaateries, in Anglo-Saxon epoch, i. 

72 seq^ 74 note ; in Norman epoch, i. 

284 
Monmouth, insorrection of, ii. 310 
Montfori, Simon de, i. 206 note, 321, ii. 

63 ; in arms against Henry III., i. 323; 

death of, i. 324 ; summons Parliament, 

i. 830 
Mortimer, proceedings against, i. 417, 

418 note, 484 
MoriorCs fork, ii. 151 
Motions of House of Commons under 

Henry IV., ii. 17 
Municipal burgesses, class of, ii. 94-101 ; 

constitutions, relation of, to Parliament, 

ii. 327 
Municipal government, in England and 

Germany compared, i. 382 note ; of 

boroughs, ii. 140 seq. ; blow struck at, 

by Crown, ii. 308 
Mutiny Bill, ii. 843 

N 

National Assembly, i. 83, 84, 88, 99 ; 
church in, 100, 101, 103 ; recognizes 
William I. as king, i. 116 

National Committee to uphold Charta, i. 
306 ; eifect of intervention of, i. 314 

Nevill, Testa de, i. 833 

Nisi Prius, i. 357 

Nobility, titles of, i. 432. Vide also 
Peerage, 

Norman and English nationalities con- 
trasted, i. 298 

Normandy, grand contumier of, i. 121 ; 
separation of, from England, i. 294 

Northumbria, i. 4 



Oferhymes, i. 193, 194, note 6 
Officers, great, of the realm, i. 263 
Optimates terra, the, i. 98-100 
Ordeal, trial by, i. 167 
Ordinances and proclamations, ii. 24 ; 

illegal, enforced by Star Chamber, ii. 

243 
Ordnance, office of, master of the, ii. 287 ; 

in modem system, ii. 418 



Ordo judiocrum, ii. 360 

Overseers of the poor. Vide Poor, over- 
seers. 

Oxford, Parliament at, i. 317, 822, 323, 
331 ; colloqium at, i. 318 ; resolutions 
of, i. 324 note ; Earl of, 325 note; ii 
67 ; provisions of, i. 415 ; Parliament 
at) during the civil war, ii. 249 ; theo- 
logical jurisprudence at, ii. 276 

Oyer and terminer, commissions of, i. 
357,402 



Pandulf, L 317 

Papacy, relation of Anglo-Saxon Church 
to, i. 86 and note ; in struggle with the 
temporal power in England, i. 329, 
240-245 

Parochial system, development of the, ii. 
c. 86 ; poor relief, ii. 202 

Parliammt, beginnings of a, L 819 ; name 
of, L 820 ; Mad, at Oxford, i. 822, 828 
note ; of prelates and barons, L c 24 
divided into two houses, ii. 25-80 
in its completed form, ii. 88-40, 81 
King not bound to summon at stated 
times, ii. 119 ; character of, in fifteenth 
century, ii. 120 ; money grants to, ii. 
150, 151 note; controls Uie adminis- 
tration, ii. 152-154 ; Long, convened, ii. 
245 ; action of, ii. 245-253 ; declares 
the canons void, ii. 247 ; history of the, 
ii. 247 seq. ; Eump, ii. 274; Barebones, 
the, ii. 262; Conrention, the, ii. 274, 
277, 313; Pensioner, the, also called 
Long, ii. 280, 302 ; relations of Crown 
to, in nineteenth century, ii. 403-409 ; 
bribery in, ii. 432 

Parliamentary parties, formation of, ii. 
c. 55 ; majorities, George I. and II., 
and, ii. 432 ; government, continental 
views upon, ii. 435 note 

Parish, churches, i. 74; clerk, ii. 199; 
parsons of, summoned to Parliament, 
ii. 48 ; constitution of the, under the 
Tudors, iL 196 seq., 213 and note 

Paymaster-Qeneral, ii. 421 

Peace, King's, i. 26 seq. 184, 288 ; justices 
of, institution of office of, i. 363 seq. ; 
369 note ; 372 note ; ii. 352 

Peasants, insurrection of, under Richard 
II., u. 104 
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Peerage, hereditability of, temporal, L 
430-437 ; heir to a, and the House of 
Commons, ii. 92 ; spiritual, restricted to 
archbishops and bishops, ii. 145 note ; 
elevations to the, under the Stuarts, ii. 
321 seq. 

Peert, court of, i. 417 and note ; judg- 
ment by (vide Judicium parium) ; 
spiritual and temporal, ii. 81 seq. ; 
number of, under James I., ii. 289 

PellSf clerk of the, ii. 417 

Pembroke, Earl of, i. 313 ; death of, i. 317 

Peter de Roches, bishop of Poitou, i. 318 

Petition of Right, the, ii. 236 and note ; 
importance of, ii. 247 

Petitionert and recusants, ii. 308 

Petitiont, receivers of, i. 401 ; ii. 12-14 ; 
Common's right of making, ii. 19 ; 
Committee for, ii. 288 

Permanent, or Continual Council, i. c. 23 ; 
416 ; ii. 110, 143 ; a committee of the 
Great Council. 

Picts, i. 41 

Piepouxler, Court of, i. 381 

Placita, ammunia, i. 282, 303, 386 ; 
oorancB, i. 281, 302, 384 ; ii. 32 

Plantagenett, courts of the, described, ii. 
116 

Pleas, Court of Common, i. 384-386 and 
note 

Police, Anglo-Saxon, i. 26 seq. ; Norman, 
i. c. 12 ; power, Norman, influence 
of Magna Charta upon, i. 303 ; regu- 
lations, various, under Norman kings, 
i. 363 seq. ; system, county, under 
Tndors, ii. 134-140 ; 21&-220 ; under 
Republic, ii. 263, 264 ; power controlled 
by law under Tudors and Stuarts, ii. 
345 seq. ; penal laws, ii. 362 

Poor, parochial management of the, ii. 
202 seq. ; overseers of the, ii. 206, 207 
and note, 216, 355, 357 note, 358 ; rate, 
ii. 353 ; guardians of the, ii. 355 

Pope releases John from his oath, i. 318 
and note 

Popular cusemblies, rise of, in Germany, 
i. 98, 99 

Postmaster-Oeneral, ii. 421 

Prcemunientes, clause of, ii. 49 and note 
Prcemunire, Vide Statutes, 
Prelates and barons summoned to Par- 
liament, i. c. 24 
Prerogative of the King, ii. 117 seq. ; 



royal, how exercised by Charles II., 

ii.295 
Presbyterians, the, under the Republic ; 

the, denounced at Restoration, ii. 279 
Presentment^ L 187 
Presentment duty, development ol^ L 190 

and note 
Press, censorship of, passes from Church 

to the Crown, ii. 175 ; faU of, ii. 307 

note 
Priors summoned to Parliament, L 425 
Privilege of Parliament, ii. 153 
Privy Council. Vide Council, 
Protector, Cromwell as, ii. 258-268, 272- 

274 
Protonotarius, i. 410, 413 
Provincial governments, iL 189 
Puritanism, ii. 253, 260-262 ; and State 

Church in conflict, ii. 224, 231 



Quia emptores. Vide Statutes, 
Quorum, the, ii. 374 



R 



Sate, of hundred and county, 'i. 376 ; 

parochial, ii. 211, seq. ; Church, ii. 212- 

214 ; poor, ii. 353 ; county, ii. 854 ; 

borough and highway, ibid. 
Sating, local, regulated by law, ii. 348 
Ravenspur, landing of Duke of Gloucester 

at, ii. 68 
Reoognitio, i. 281 
Rector of parish, ii. 197 
Rectories, ii. 173 

Recusants, Vide Petitioners, and ii. 163 
Redemptio, i. 131 
Reform, Bill of 1832, ii. 445-461 ; of 1867, 

il451 
Reformation, Parliament of Henry YIII., 

ii. 147 note ; the, ii. 155-167 ; epochs 

of the, ii. 163 note 
Reformers, ii. 223 
Reichskammergericht (German), ii. 364 

note 
Reliefs, i, 120, 143, 205 
Representation, popular, germs of, i. 330 

note; admission of middle classes to, 

i. 346 ; of counties and towns, i. 422 ; 

ii. 388-390 ; of ruling class by peerage, 

ii. 877 
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Bepublic, the, u. c. 89. Vide also Pro- 
tector, 

Bequsstt, Court of, i. 408 note ; in con- 
nection with Privy Cooncil, iL 187 

Restoration, the, ii. c. 40 

Sevenues, estimate of royal, Norman, i. 
202 seq. ; Saxon, i. 80 seq.; system 
of, under the Bepablic, iL 264, 265 
and note ; ordinary and extraordinary, 
of King, u. 846-348 

Richard /., ransom of, i. 215, 216 ; effect 
of the absence of, i. 294 

Richard IL, sketch of reign of, iL 67-69 
and note 

Richard III,, ii. 78, 79 

RighU, declaration of, ii. 814, 815, 816 
note 

Roger, Bishop of Salisbary, i. 270 

Rolls, parliamentary, i. 345 ; ii. 129 ; 
Master of the, L 403, 412 ; charter, 
patent, close, and fine, i. 410, 411 note 

Roses, Wars of the, ii. 75, 76, 85 

Rotuii magni Pipes, i. 222 ; ingrossator, 
L227 

Royal power, legal conceptions of, ii. 123 
note 

Rufus, WUliam, i. 135, 241 

Runny mede, i. 299 



Sac and soc, i. 67, 93 

Saocarium, L 219 seq. 

Saladin tithe, i. 215, 377 ; ii. 6 

Salisbury^ homage done to William I. at, 
i. 124, 234 note 

Scotland, Act of Union with, ii. 348 

Scutage, i. 163, 164 note. 203, 210 seq., 
301, 377, iL'5; right of Crown vassal^ 
to assent to imposition of, i. 326\ 
purchase of immunity from military.' 
service by, i. 351 ; the Great Council, 
and, L 418 

Seal, the Great, i. 268 note, 283 ; Keeper 
of the Great, ii. 178 ; Keeper of Privy, 
i. 403 ; Lord Privy, ii. 179 ; Privy, no 
common law writs to be issued under, 
i. 411 ; Lord Privy in modem minis- 
terial system, ii. 417 

Self-government, system of, ii. c. 47 ; 
magisterial, ii. 385, 386 

Serfdom, abolition of, ii. 104 

Serjeanties, grand, i. 269 note ; lower i. 
269 note 



3erjeanU-<d-law, L 888, 892 and note 

Sessions (special), of justices of the 
peace, iL 867; quarter, iL 868 and 
note 

SetUernmt, Act of, iL 886. 405 note 

Shaftesbury, Lord, author of Habeas 
Corpus Act, ii. 802 note 

Sheriff, office of, under the Normans, i. 
141. 146 ; mobilizes army, L 158 ; tonm 
of,L 177 (vide Vicecomitis Fwmus) ; and 
the Exchequer, i. 219 ; summons jury, 
i. 857 ; office of, loses its independent 
jurisdiction, i. 862, seq. ; sends knights 
to Parliament, iL 2 note 

Ship money, ii. 289, 240 ; judges recog- 
I nize legality of, iL 241 and note ; 
Cromwell*s taxes heavier than, ii. 264 

Shires, formation of, i. 48, 44) 45 ; 
knights of, sent to Parliament, ii. 1 ; 
fixed at, iL 2, 81 ; electoral qualifica- 
tion by 9 Anne c. 5, iL 378 

Shir-gere/a, L 23, 24, 58, 56, 61-70, 1413 

Shrewsbury, Parliament at, ii. 2 

Sigismund, Emperor, and the Treaty of 
Troyes, iL 72 

Socage, tenure, ii. 96 ; free and common, 
u. 279, 322 

SocicU reforms, ii. c. 58 

Society, state of, at close of seventeenth 
century, ii. c. 43 

Solicitor, King's, i. 392 

Sovereign rights regulated by law, ii. 
i. c. 46 

Speaker, first, of House of Commons, ii. 
28, 147 ; chosen from knights of shire, 
ii. 92 

Stamford, baronial army collected at, i. 
299 

/star Chamber, The, i. 410 and note; 
effect of Wars of the Roses upon the 
institution of, ii. 133 note ; the Privy 
0)uncil as, ii. 183, 184 and note ; pro- 
ceedings in, iL 185 and note; com- 
pulsory loans raised by, ii. 2.^ ; powers 
of, usurped by Privy Council, ii. 138, 139 
note ; swept away by Long Parliament, 
ii. 245 ; abolition by Stat. 16 Car. i. 
c. 10, ii. 287 

State, Secretary of, origin of office of, ii. 
180 note ; CJouncil of, ii. 257 ; office of 
two Secretaries of, under (Carles II., 
ii. 287 ; three Seretaries of, at :om- 
mencement of nineteenth century, ii. 
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419 ; other Secretaries of, since added, 
u. 420 

Statutes and ordinances distingaished, ii. 
22 8eq^ 108 

Statutes, formal framing of, ii. 23 and 
note; Quia Emptores^ i. 148, 839, ii. 
2, 3, 88 ; MarMxridge, L 188, 326, 347, 
374 note, 421, ii. 197 ; Westminster /., 
L 188 ; Westminster IL, i. 188, 367, 
361; Winchester (13 Edward I.), i. 
361, 363 ; Merton, i. 362 ; q/* Labourers 
(23 Edward III.), i. 366 ; Rutiand (10 
Edward I.), i. 387 ; de Soaccario, i. 388 ; 
de Tallagio non ConcedendOy i. 419 note, 
ii. 9 : of Provisors (26 Edward III.), 
ii. 64 ; of Prcsmunire^ iL 36, 138, 169, 
938; de Prerogativa Regit, ii. 117; of 
Militia (Philip and Mary), ii. 131 ; of 
Precedence, ii. 178; de Circumspecte 
Agatis, u. 200 ; of Bridges, ii. 209 

Steatlersy i. 18 note. 19 

Stephen, i. 136, 241 

Steward, office of, i. 18 and note ; Lord 
High, i. 284 ; of the Household, court 
of, i. 396, 396 ; in the Privy Comicil, 
ii. 179 

Strafford, renegade policy of, ii. 238, 244 ; 
impeached, ii. 246 

Stuarts, royal family of, ii. 233 ; dynastic 
character of reign of, ii. 234 note; 
expolsion of the, ii. c. 42 

St, Aibans, battle of, ii. 76 

Subinfeudation, prohibited by Statute of 
Quia Empitores, i. 339 

Subpoma, writ of, i. 409 

Summons to Parliament, i. 424 seq. ; 
general and special, ii. 3 

Supplies, right of voting money, ii. 160 

Sureties, i. 30 note, 184 

Surveyor, Conrt of General, ii. 188 note 

Sussex, kingdom of, i. 41 and note, ibid. 

Swanimote, court of, i. 896 



TaOlables, L 342 

TaUagium, i. 161, 162, 203, 210 seq. ; ii. 

6, 9. Vide also Statute de Tallagio non 

Conoedendo, 
Tatty, i. 221 
Tal$irum*s case, iL 106 
Tax, war, i. 216; income, i. 378, 879 

and note. 

VOL. n. 



Taxation^ Anglo-Saxon, i. 34 ; Norman 
direct, L 203 ; of counties and towns, 
under Edward I., iL 4 seq. ; develop- 
ment of parliamentary, ii. 40 note, 
assessed, ii. 348 note ; experiments in, 
down to close of Middle Ages, ii. 384 
note. 

Taxes, right to grant, ii. 11 ; parlia- 
mentary, participation of counties and 
boroughs in raising, ii. 189 ; assessment 
of, iL 140 ; system of local, in eighteenth 
century, iL 382, 383 note 

Tenure, early, in Anglo-Saxon times, i. 4 ; 
feudal, i. c. 8 ; burgage, ii. 96, 98 

Test AcU, Vide Acts. 

Testa de Nevill, ii. 87 note 

Thanehood, i. 12, 13 note, 69 

Thanes, i. 12, 21, 36, 89, 90, 93, 96, 126 ; 
actions brought against, i. 176 ; i. 338 

Theodore, Archbishop, i. 71, his sub- 
division of dioceses, i. 74 

Tithes, i. 77 

Tithings, i. 60, 61, 186, 352, 376; rate, u. 
382 

Tolls, i. 34 note 

Tonnage and poundage, iL 160, 161 note, 
266 note 

Tories, iL 426 ; watchword of the, ii. 424 ; 
policy of, ii. 430 ; and the Reform Bill 
of 1832, iL 446 

Towns, English, under Richard I., i. 296 ; 
constitution of at close of Middle Ages^ 
i. 381 ; taxation of, ii. 4 ; inner life of, 
in the Middle Ages, iL 101 ; citizens 
of, enfranchised, ii. 326 seq. 

Trade, regulations affecting, iL 137 

Trail hcuton, justice of, i. 368 

Treasurer, i. 268, 269 and note ; Lord in 
Privy Council, ii. 179, 286 ; powers of, 
since George I., delegated to a body, ii. 
416 

Treasury, the department of, ii. 417 note 

Tresilian, Chief Justice, i. 890 

Trial, fair, i. 360 ; by jury. Vide Jury, 

Trinoda necessitas, i. 218 : ii. 208 

I\idors, parliamentary constitution under, 
ii. c 32 ; attitude of, towards liberties 
of Parliament, ii. 164 

U 

Unions, system of, extended, i. 379 seq. 
Upper House, the. Vide House. 

2 H 
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Vagraney, legUUtioxi affecting, ii. 202, 

208 

KoMO^, do suit of eonrt, i. 167 ; greater, 
i. 834; of Crown, rapport King in 
ecclesiaBtical dispute, i. 289; Crown 
and snb-, in the feudal courts, i. 267, 
268, 261, 887 ; Crown, advance of to- 
wards a constitutional position, L 826 
seq. ; lesser, send representatives to 
Parliament, L 881 ; classes of, described, 
834-841 

Verdict, jurors not responsible for legality 
of, it 801 

Venoaltungi jurudiditm (German), ii. 
871 note 

Veitry, the parish, it 202, 218-216 ; select, 
formation of, ii. 866 

Vioarage$t ii. 178 ; vicar, iL 197 

Vioe-comet, Norman, L 141-144, 167, 172 ; 
turmUy i. 190; (M Jutticiary, i. 166; 
prooedure before, i. 169 note, 176 seq., 
231 ; tumut, Vice, i. 344, 878 ; office of, 
existing under system of self-govern- 
ment, ii. 861 

Villaffe, communities, i. 49 (vide also 
ParUh) ; constitution consolidated by 
Tudor legislation, iL 211 ; festivities, 
ii. 213 note 

Villeins, relations between freeholders 
and, i. 343 note 

Villein-tenure, remnants of, at close of 
seventeenth century, iL 329 

W 

Walpole, leader of the cabinet, ii. 414 

Wapentake, i. 49, 66 

War, the civil (vide Civil) ; Secretary for, 

ii. 420 note, 421 
Ward and Liveries, court of, ii. 188 



Wardship, L 120, 121 and note, 205 

Weregeld, i, 12 ; of King, i. 17, 83 

Wessex, kingdom of, L 41 and note, 107 

Westminster^ colloqium at, i. 318 ; Parlia- 
ment at, ii. 2 

Whigs and Tories, ii. 308, 425 ; proposals 
of, to introduce universal suffrage, ii. 
879 ; watchword of, ii. 424 ; ministry 
of, contrasted with Tory, ii. 410 ; policy 
of, u. 430 

Wto-gerifa, i. 67 

Winchester, Parliament at, 1265, i. 326 
note 

Wtlkes, election of, u. 379 

WiUiam the Conqueror^ i. 112 note, 247 ; 
his policy, L 116-118 ; and the Qiurch, 
L 240 note ; IIL and Mary, u. 336, 337 

Witoa, L 94, 107 

Witenagemdte, L 18, 39 note. 69, 70, 101 
and note, 103, 247, 248, 255, 256 

Wodan, L 37, 40 

Woodmotey court of, i. 396 

Wootten, manufactures, legislation con- 
cerning, i. 364 note ; ii. 137 

Worms, Reichstag at, i. 252 

Writs, proceeding from Chancery, i. 393 ; 
commencement of an action by, i. 394 
note; of Novell disseisin and mori 
datmoestor, i. 393 ; of Prcemunientesj ii. 
61 ; of Prcemunire facias, ii. 54, 55 ; dc 
heretioo oomburendo, ii. 58 ; certiorari 
facias, ii. 218, 369 and note ; Hahe<ix 
Corpus, ii. 301 and note, 306, 369 ; Qm 
Warranto^ ii. 370 note 



York, Duke of, iL 68, 73, 75; damages 
given in favour of, under Charles II., 
ii. 301 



Zwinglif ii. 223 
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